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>tTRCES OF THE LAWS AND INSTI- 
TUTIONS OF THE COLONIES.' 

nr OF Sources. — One o£ the many useful 
idy performed by the Society of Comparative 
las been the collection and publication in their 
Modes of Legislation in the British Empire." 
which have been made to the circular of the 
lit one feature which ia bound to strike an 
rer as remarkable. Accustomed to a legal 
i feature is its unity, he is struck by the 
f the sources of laws and institutions in the 
m ; and in place of singleness of authority he 
ttle doubt and conflict. The Common Law, 
'e, Acts of Parliament and Orders thereunder, 
t as in England. But the Prerogative looms 
onial than in Home institutions ; Acts of 
ive varying force and authority according to 
i their nature ; Orders in Council are less 
i of supplementary legislation than the exer- 
iory suspending power or power to put into 
addition to these are the Acts and Ordinances 
^Ifttures, sometimes of Legisiatnres between 
fer of legislation is divided, sometimes of 
(jich have been superseded by others, 
t the Journal of Com/iaratiiK Lesialalion, New SeriBB, 
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THE AUSTRALIAN COLONIES : COMMON SOUBCES 0^ 
THE LAW. 

1. Laws op England. — All the Australian Coloi 
belong to the claas of colonies acquired by Bettlement < 
occupancy. The doubts once held as to the fitatus of New 
South Wales as a penal settlement (see Beuthaui, Wvrka, 
vol. iv.) must now be refjarded as set at rest by the 
decision of the Privy Council in Cooper v. StevMrt.' The 
sources of the law common to all tliese colonies are the 
following : 

The laws of England at the time of the settlement (or 
some date fixed by .statute in lieu thereof) so far as they 
are applicable to the conditions of au infant colony. " It 
hath been held that if an uninhabited country be dis- 
covered and planted by English subjects, all the English 
laws then in being which are the birthright of every 
English subject are immediately in force (Salkeld, 41 1, 060). 
But this must be understood with very many and very 
great restrictions. Such colonists carry with them only 
so much of the English Law as is applicable to their 
own situation and the condition of an infant colony."* 

The "Laws of England" include the Statute Law w 
well as the Ommon Law ; the law so imported is what 
is sometimes called the Common Law of the colony. The 
applicability of any law according to the principle laid 
down is mainly a question for judicial determination, hut 
this class of laws falls completely within the power of 
the Colonial legislature, which may declare what lawa 
are in force and may repeal any of theiiu 

2. Acts of Parliamknt made Apclicable. — Acts of 
Parliament made appliaibte to the colony either in 
common with other dominions of the Crown or spi'ciaUy, 
whether by express words or necessary intenilment— those 
Acts are of paramount obligation. The expression 
made applicable to tJie colony requires some explanatitUL 
In the first place it excludes those Acts of Parliament 



■|)8B»14App.C^S8e. 
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OF PARLIAXENT MADE APPLICABLE. 3 

; part of the general law of England appli- 
circiimstanees of the colony, are received at 
t aa part of its common law ; antl it includea 
vhich Parliament intends to bind the coloniea) 
e Acts were passed before or after the settle- 
colony.^ In the second place, an Act of the 
liament may relate to a colony without being 
3, juat as it may relate to a foreign country. 
Act may relate or refer to persons, to things 
acts done, or to events happening in a 
•eign country ; but the enforcement of the 
stablished by the Act may belong to the 
•ts alone, and be limited by the powers of 
to make their orders effective. The colonies, 
■ inhabitants and in other ways, receive by 
B certain favourable treatment in England 
ah Courts, either absolutely or upon terma 
, e,g. by the Colonial Attorneys Relief Act, 
Amendment Act, 188+, the Colonial Probates 
d the Finance Act, 1894. These and the 
very commonly regarded as " in operation 
' ; they are in fact " in operation in England 
le colony." The importance of this diatinc- 
, but it was ignored by those who compared 
[xjposals of the Chancellor of the Exchequer 
the Stamp Act of 1765 and the Tea Duty 
;n. the Wills Act, 1861, §§ 1 and 2, affects 
the coloniea and wilts of persona domiciled 
s, but only for the purpose of admitting 
te in England or Ireland, and in Scotland 
The Bankruptcy Acts and the Companies 
the two different kinds of operation. The 
ts vest in the trustee the debtor's property 
■ay that the trustee's title is en- 
)f the British Dominions, and a 



all 



■uptcy in England is a 
diction, recognized and enjoyed 
1, Ooxiemment of DependencKn., p. 201. 



4 SOURCES OF THE LA WS 

parts of the British Dominions.^ On the other hand, in 
the winding up of a company in England, while the 
English Court will treat its orders as affecting all 
colonial property of the debtor, and as binding all his 
colonial creditors, the operation of these orders is limited 
by the power of the English Court to give effect to 
them, and any recognition they may obtain in the 
colonies is due, not to any paramount jurisdiction, but 
to the " comity of nations." ^ 

The general rule that Acts made applicable to a colony 
cannot be repealed or varied save by the Imperial Parlia- 
ment is occasionally excluded by a provision giving special 
power to the Colonial Legislature to enact as if the Act 
had not been passed and to alter or vary it, e.g. Coinage 
Act, 1853, or to repeal the Act or some part of it as the 
provisions of the Merchant Shipping Act, 1894, relating to 
ships registered in the possession (§ 735). 

3. Statutory Orders and Regulations. — Orders or 
Regulations made by the Crown in pursuance of Acts of 
the Imperial Parliament to which they are equal in 
authority. These Orders 

(a) Put an Act into operation in a colony, the Act being 
in tenns postponed in the case of such colony until an Order 
is made. This is the commonest case, and many illustrations 
might be given, e.g. Colonial Courts of Admiralty Act, 1890. 
in the case of four colonies scheduled. 

(6) Suspend the Act or a portion of it, or apply it with 
modifications in the case of a colony, generally on the 
ground that the Legislature of the Colony has made suitable 
provision for carrying out the purposes of the Act, e,g. the 
Extradition Act, 1870, § 18; Coinage Act, 1853; Colonial 
Copyright Act, 1847; International Copyright Act, 1S8G, 
§ 8, sub. § 3 : Patents, Designs, Trademarks Act, 1883, § 104. 

(c) Supplement the Act, e.g. The Charters of Justice of 
New South Wales, 1823, and Tasmania, 1831. 

» Ellis V. M'Hmry, L.R. 6, C.P. 228. 

^New Ztaiand Loon and MtrcantUe, A*jtncy Co., Ltd., v. JforrMOii, 
L.R.1898, A.C. 349. 



PREROQATIVS ORDERS. 



^ new subjects within the scope of the Act, as 
iperation of the Act depends upon treaties, e.g. 
itionAct, 1870, and the International Copyright 



a a colonial law the force of law throughout the 
ninions, e.g. Colonial Prisoners Removal Act, 
; The Fugitive Offenders Act, 1881, § 32; 
lipping Act, 1894, § 264 (application of PaH II. 
Legislatures). 

trs in Council under the Colonial Prisoners 
;t, 1869, § 4, and the Merchant Shipping Act, 
-675 (Colonial Lighthouses, etc.) are made upon 
f the Colonial Legislature. 
lATrvE Orders, Charters, Letter,s Patent. — 
Orders, including Charters and Letters Patent, 
i same importance in a settled as in a conquered 
H constitutions come to rest more and more on 
'rerogative recedes. Its most important exercise 
rant of constitutions, the establishment of 
ithority, the appointment of governors and 
n of their powers, and the setting up of 
stice. Most of these things in Australia, 
B done by the Crown under statutory 
d so fall into the last class. The Ordera in 
jng to Colonial Currency are a conspicuous 
^tive Orders in operation in the colonies, 
in force in 1890 are contained in the collection 
y authority " uiider the title " Statutory Rules 
evised." The Prerogative Orders are contained 
.% in volume viii. Later Orders are in subse- 
8 published annually. 

■D Ordinances of Colonial Legislatures. — 
inances made by the Legislature of the Colony, 
eby the authority other than the Imperial 
J the Crown in Council competent to make 
tolony. There may be more than one such 
me colonies have been formed by separation 
1 inherit the laws enacted by the Legislature 
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of the mother colony before the separation. Such laws, so 
far as they apply within her borders, the daughter colony 
may repeal. In other cases, there may be legislatures with 
exclusive powers over different subjects or with concurrent 
powers, but so related that in case of conflict the enactment 
of the one shall prevail over the enactment of the other. Both 
these conditions are true of the Dominion of Canada and 
were true of those colonies of Australasia constituting the 
Federal Council of Australasia. Generally, these powers 
are exclusive; but where the same matter is within the 
power of both the central and the local legislatuixj, the 
enactment of the central legislature prevails. Elach 
authority retains control over its own laws, and may 
alone alter or repeal them. 

Amongst " Laws and Ordinances made by the Legislature 
of the Colony " are included many Acts of the Imperial 
Parliament which have been adopted for the colony by the 
local legislature. They form part of the ordinary legisla- 
tion of the colony, and are to be distinguished from other 
local laws merely by a rule that where a statute has before 
its adoption by the colony received an authoritative judicial 
construction in England, that construction is deemed bind- 
ing in the coloniea^ 

The powers of Colonial Legislatures are defined by the 
Colonial Liiws Validity Act, 18G5 (28 and 29 Vict., c 63). 
They have power generally to make laws for the |)eace, 
welfare, and good government of the colony. Special 
powers of legislation have been conferred by the Imperial 
Parliament by many Acts on various gixjunds, of which the 
following may serve as examples : 

((£) The general |x»wer to make laws has always been 
limited by a condition that such laws should not be 
" repugnant to the laws of England." This condition has 
received widely different interpretations, and the view 
which has ultimately prevailed has been emlxxlit'd in the 
Colonial Laws Validity Act, providing that : 

*See Hardittfj v. Commi^ioner of Stamps for Quien>Jawl, L.R. [1898], 
A.C. 769, 



f colonial law which is or shall be in any 
ignant to the pi-ovisions of any Act of Parliament 
bo the colony to which such law may relate, or 
lO any order or regulation made undur authority 

of Parliament, or having in the colony the force 
if Bueh Act, shall be read subject to such Act, 

egulation, and shall, to the extent of such 

, but not otherwise, be and remain absolutely 

operative. 

olonial law shall be or be deemed to have been 

■erative on the ground of repugnancy to the law 
unless the same shall be repugnant to the 

]f some such Act, order, or regulation, as 

■ the influence of narrower interpretations, Acts 
at had been from time to time passed to enable 
Legislatures to make laws on specific subjects, 
/ict., c. 22, empowering Colonial Legislatures to 
or receiving the evidence of barbarous and un- 
80D8. These Acts, although the occasion for 
le, are generally still in force. 
il Legislatures are " local and territorial legis- 
sxpression used to denote that their power is 
kind from that of the Imperial Parliament, 
he Imperial Parliament, like the organs of 
ign State, is limited ten-itorially by its power 
executive and the courts to give effect to 
constmin eveiy person and every authority 
irders to treat its enactments as valid ; and 
Qst the extra-territorial operation of statutes 
interpretation merely, over-ruled by any clear 
the intention of Parliament to apply an Act 
r things outside of the British Dominions, 
bl limitation on a Colonial Legislature, how- 
I than a rule of interpretation ; it is a rule 
[ power, sanctioned not merely by the refusal 

ri to recognize rights acquired or acts done 
the refusal of the courts of the colony itself 
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to treat the enactment as valid. This is the ^neral but 
not the universal opiaioii as to tho nature of the powers 
of a Colonial Leirislature.' Many of the caees relied on 
for the opinion in question are unsatisfactory in that tbey 
are decisions, not of courts of the colony whose power is 
in question, but of an English court or the court of 
another colony asked to recognize and give effect to the 
law on grounds of comity. And adopting the opinion 
in question, we find no certain test of what is " legiwlation 
for the colony."* The narrow view by which Parliament 
has sometimes been moved as to the powers of ColoniaJ 
Legislatures is manifested by the Acts passed from time 
to time to enlarge their powers in special coses, eg. 23 and 
24 Vict., c. 122, enables Colonial Legislature.') to enact that 
where any person feloniously injured within the colony 
shall die beyond the limits of the colony, the offence may 
be dealt with in the colony where the injury was infticttxi 
Other Acts enable Colonial Legislatures to make laws 
having a tme operation outside their limits (a) as enabling 
acts of authority to be done, or jurisdiction to be exercised 
in respect of acta done or things happening, out of the 
colony, e-t). the Colonial Prisoners Removal Act, 18C0, the 
Colonial Naval Defence Act, 1865, the Merchant 8)iippiiig 
Act. ISO*, §§ +78 {Colonial Inquiries), 736 (Coastal Trade); 
or (i) as giving to Acts of the Colonial Legislature the force 
of law throughout the British Dominions, cf/. 2lS and 29 
Vict., c 64, an Act U> remove doubts respecting the validity 
of certain marriages contracted in Her Majesty's PofMes' 
aions abroatt. This is generally effccteil by an OixJer iu 
Council made in pursuance of the enacting Imperial Act. 

(c) The territorial boundaries set to a colony, whether 
by the Crown or by an Act of Parliament, and the con- 

iS«a LiKt V. Roma*ilii* (186S), L.R. I, Cb. 43; 4 E. ftod I. App. 100) 
M-Ltod *. Aa.-On. for .Vtw SouiM Walrt UR. l\S»l\. A.C. U5 : ud MS 
d by Mr. Lefroy tn bb Ltgidalim 
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ERRITORIAL BOVNDARIES. a 

)lony bind the legislature of the colony.' 
)a9titution is concerneil, special power has 
the Constitution Acts of the Aiistraliftn 
the constitution subject to the observance 
, and by the Colonial Laws Validity Act, 
representative legislature has full power, 

all times to have had full power to make 
the constitution, powers, and procedure of 

to establish and reconstitute courts and 
n for the ailministration of justice therein. 
ry of the colonies, this also is the subject 
lion in the Constitution Acts, having in 
:tent of New South Wales, South Australia, 
'ralia : and very naturally the power of sub- 
ject to limitations, left in the hands of the 
;he Imperial Parliament passed the Colonial 
vhich, while conferring general powers of 
limitation on the Crown, provides that in 
I responsible government — which are set 
I and include all the Australian Colonies — 
Dt be exercised except with the consent of 

1 and territorial " nature of colonial 
een regarded as implying the reservation 
i in which there must be one law for the 
1 fall within an Imperial rather than a 
ich matters arc of course generally the 
ial legislation, so that any Colonial Act 
over-ridden by the Act of the paramount 
e opinion in question is that the matters 
[eluded from the area of Colonial power, 
f the Legislature under the general power 
the possession would be ultra vires. 
xmf erring upon aliens the privileges of 
Itfain the possession are the most common 
tere of this class, as is seen from Chalmers' 
'(1878), L.R. 3, A.C. 888, per Lord Selborne at p. 
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Opinions. Sometimes the law officers allowed them to 
pass, mori! often tliey wtTii disallowed, as beyond the 
pi-ovince of a colony. At last 10 and 11 Vict., c. 83, was 
passed to i|iiieteii doubts ; and liesides conBntiing Colonial 
Acts of Natui'alization, it conferred the power of local 
naturalization upon all Colonial Legislatures, a power con- 
firmed by the Naturalization Act, 1870, g 16. In their 
fiscal and commercial policy, in the regulation of shipping 
and the jurisdiction of Admiralty, the colonies came at th« 
outset under a political system which treated these matters 
as Imperial As the older [xjlicy has been abandoned, it 
haa generally not been deeined sufficient to repeal the 
paramoimt Imperial Acts : power of legislation han been 
specially conferred. In regard to duties of customs, the 
restrictions which accompanied the grant of represcntnti%'e 
institutions to the Australian Colonies by 13 and 14 Vict., 
c. 59, have been removed by 30 and 37 Vict., c. 22. and 58 
Vict, c. 3. The special powers to make laws with roapuci to 
the coasting trade and certain other matters of shipping Ar« 
due partly no doubt to the " territorial " limitations on Uie 
legislature, but partly also to the opinion that the reguhitioD 
of trade was essentially Imperial. The same may bo said 
of defence. The Colonial Naval Defence Act. 1865, tliough 
in supplement of the territorial powers of the OolonUl 
Legislatures, also authorises the proper legislative autliority 
to make proper provision for maintaining discipline among 
the officers and men while ashore or afioat within the timito 
of the colony (§ 3). The Army Act 1881, § 177. provide* 
that where a force is raised in a colony, any law of the 
colony may extend to such force, whether within or without 
the limits of the colony ; and that when such force is 
serving with Her Majesty's regular forces, the Act shall be 
in supplement of the law of the colony. The Court of lh» 
Vice-Adroiral in a colony has alwaj^n been a branch of th« 
Admiralty and outside the Colonial system of courts and 
jorisdictioo. The Court, its judge, and jurisdictian fttike 
have been r^ulated by Imperial and not by Colotliti 
Statutes and Orders. In 1890, however, by the ColoDul 
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ralty Act, it was provided that every court 
lony declared in pursuance of the Act to be 
irolty, aud in the absence of such deelara- 
t with unlimited civil jurisdiction Hhould 
Ldmiralty jurisdiction aa the High Court in 
} 3) the legislature of any British possession 
■ of its courts of unlimited civil jurisdiction 
al Court of Admiralty, and may limit 
otherwise its admiralty jurisdiction, and 
vl or limited jurisdiction in any inferior 
ourt. The Legislature may not, however, 
idictiou not by the Act conferred upon a 
f Admiralty. 

iiat for some matters the Colonial Legisla- 
jseas the power even of internal legislation 
a reason for conferring special powers. 
ill founded has never been authoritatively 
it was a correct opinion, its effect does not 
.ered by the Colonial Laws Validity Act, 
Act merely deals with the ground of 
he laws of England, and, as was pointed 
ago, the objection of " repugnancy " is one 
on of " want of power " is another. 
DER Acts of Colonial Legislatures. — 
id Regulations issued by some authority 
y under powers conferred by the Colonial 
he Governor-iu-Council, are hardly to be 
independent source of law. But the 
Wer under some Imperial Acts to issue 
^king regulations upon certain matters, 
.Shipping Act, 1894, §§ 366 and 367, and 
lamation shall have efiect without as well 
Wsession, as if enacted in this part of this 



fttridical Society, vol. iii., "Competence of Colomnl 
■ in Derogation of Common Rigtit," by T, 0. 
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THE AUSTRALIAN COLONIES. 

NEW SOUTH WALES. 

Captain Phillips expedition arrived at Botany Bay on 
the 18th January, 1788, and formal possession of Sy<lney 
Cove was taken on the 20th January, which is observed in 
Australia as " Foundation Day," though the proclamation of 
the colony did not take place until the 7th February. The 
Governors commission and proclamation embraced the 
present colony of New South Wales, Tasmania, Victoria, 
and Queensland, as well as part of New Zealand and of the 
Western Pacific. The early ^vemment was little in accord 
with the principles applicable to free settlements, and much 
that was done in the name of authority had a very slender 
basis of law to support it. The luicertainty as to the 
j lej^lity of the {^vemment was met by the Statutes of 
i 4 Geo. IV., c. 90, with the Charter of Justice of the l.Sth of 
October, 182.S, and 9 Geo. IV., c. 8.S. Althoujrh the Act 
under which the colony was founded (27 Geo. III., c. 2) 
contemplated the establishment of " a colony and civil 
government," the true foundation of civil as distin(^ii.she<I 
from military ^jvemment dates from liSi3. A Supreme 
Court with the onlinary mljuncts of a common law couit as 
contrasted with those of a court martial was establishe<l, 
and the Onlinances of a Council, e<juipped by Statute with 
legislative power, took the place of the doubtful ivj^lations 
of the Ciovemor. In 1S29 the Australian Courts Act. 1S2S 
(9 Cieo. IV., c. 83), supei'seded the tenqx^rary provisions of 
the Act of 1823 : and while confirminj^ the Supreme Court 
ami the Lepslative Council, the Act also set at rest doubts 
concerning the law in force in the colony. Section 24 of 
the Act provided "that all Laws and Statut<?s in force 
witKin the Realm of Entjland at the time of the piussint; of 
this Act (UiA beinj; inconsistent herewith, or with any 
Charter, or Lettei^s Patent, or Onler in Council which may 
be issued in pursuance hereof) shall be applieil in the 
Administration of Justice in the Courts of New South 



TASMANIA. 13 

Diemen's Laad respecti\'ely so far as the 
<lied within the said colonies." This has 
3 not applying merely to procedure on the 
roducing the whole law of England on the 
^ the colony in the same position as if it 
I on the 25th July, 1828. The law enacted 



!)nlinanceB made by the Governor and a 
established by Royal Warrant coming 
1825 under the authority of 4 Geo. IV., 

ly 9 Geo. IV., c. 83. 

by the Governor and a Legislative Council, 

e, two thii-da elective, established by o and • 

le Constitution and powers of the Council 

13 and 14 Vict., c 59. 
by the Queen and a Legislative Council 

Legislative Assembly (elective), established / 

yi., c. 54 (empowering the Queen to assent ' 

1 Wales Act, 17 Viet.. No. +1). 

:es, and Regulations made by various 

ursuance of powers conferred by the 

i Colony. 

l^ales has never been a member of the 

>f Australasia. 

TASMANL4. 
commission of Governor Phillip included 
Van Diemen's Land, there was no settle- 
i] the arrival of an expedition under 
n, on September 12th, 1803. Bowen was 
ommandant of the Island of Van Dieman" 
g of New South Wales ; and in February, 
fas made a Lieutenant-Governorship under 
IS. For some years it was treated leas as 
)f New South Wales than as a dependency 
lie Act of 1823, which established a Council 
a to make laws for that " colony and its 
|norized the establishment of a Supreme 



/ 
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Court of Judicature for Tasmania, with an appeal to the 
Governor of New South Wales. This power was exercised 
on October 13th of the same year. Section 44 of the Act 
empowered the Crown to erect Van Dienien s Land into a 
separate colony independent of the Government of New 
South Wales, and to commit to any person or pei-sons 
within the island of Van Diemen s Land such and the like 
powers, authorities, and juris<lictionH as mi{fhtbe comniitte<l 
to any person or persons in New South Wales. On 
December 3rd, 1825, the island was proclaimed a sepai*at4) 
colony, and the appropriate le^slative and executive 
authority established. By the Australian Courts Act, 
1828, provision was made for the government of Van 
Diemen*s Land identical with that made for New 
South Wales (y.f.), includinjj the provision for the 
introduction of the Laws of England in the adminis- 
tration of justice. A Charter of Justice, dated March 4th, 
1831, was panted under the powers of the Acts of 
1823 and 1828. When the representative principle was 
intro<luced into New South Wales in 1842, all that wjis 
done for Van Diemen's Uind was to make i)erinanent 
the arrangements of the Act of 1828 and to enlar^^e the 
number of memlxjrs of Council (see 5 and G Vict, c. 7l>, 
§ 53). The island was, however, embraced in the constitu- 
tional arrangements of the Act of 1850 (13 and 14 Vict., 
c. 59), and that under that Act acquired a Legislative 
Council, one third nominated and two thinls elected, with 
the power to alter its own Con.stitution. This power Wius 
exercised by 17 and 18 Vict, No. 17, passed on OctolKT 
31st. 1854 (continneil by 25 and 2G Vict., c. 11). and a 
Legislative Council an«l I^^^slative Assembly, Ijoth t-lecttMl, 
were substituted for the old Legislative Council. The new 
Le<;islature be«jan its first session in DecemlxT 2nd, lsr)G. 

The colony was an original memlM^r of the Federal 
Council of Australasia (constituted by 4S an«l 49 Vict., 
c. GO), and has remaine«l a meiiilx*r ever ^<ince. 



f Victoria was eBtablished by separation 
,h Wales on July let, 1851, under the *' 
md 14 Vict., c. 59, § 1, aud was upon that 
ned by the Governor-General, Thereupon 
the Legislative Council of New South 
jlony ceased and determined. The law of 



Drdinancea of the Legislative Council of 

a up to July 1st, 1851, which by the Act 

n operation in the colony until such time 

md legislative Council of Victoria should 

r alter them. 

1st, 1851, to March 20th, 1856, Laws and 

le Governor and Legislative Council of 

d nominated, two thirds elected). 

nber 21at, 1856, Laws made by a Legiala- 

Her Majesty, a Legislative Coimcil, and a 
ably {both elected), established by IS and 
powering Her Majesty to assent to a Bill 
i by the Governor and Legislative Council, 
. to establish a Constitution in and for 
ctoria." This Act was proclaimed in the 

jer 23rd, 1855, and thereupon came into 



and Regulations made by various authori- 
af powers conferred by the Legislature of 



the Federal Council of Australasia since 



I QUEENSLAND. 

lay District of New South Wales was 

proclaimed a separate colony under the 
id on the 0th of June, 1859, in pursuance 
tied in 5 and 6 Vict., c. 70, §§ 51 and 52 ; 
I, §§ 3+ and 35; and 18 ^d 19 Vict., 
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c. 54, schedule 1,§ 46. The law of the colony therefore 
includes : 

1. The Ordinances and Statutes of New South Wales up 
to the date of separation so far as not varied or repealed by 
the Legislature of Queensland. 

2. The Statutes passed by a Legislature consisting of thf 
Governor, Legislative Council, and a Legislative Assenilily 
established by an Order in Council of June 6th, 18.*>9, 
validated and eftectuated by 24 and 25 Vict., c. 44. 

3. Onlers, Rules, and Regulations made by various autho- 
rities in pui-suance or iH)wers conferred by the Legislatun* 
of the Colony. 

4. Statutes of the Fe<leral Council of Australasia Mnco 
18S6. 

SOUTH AUSTRALIA. 

In 1884 Parliament was pei*suaded to sanction an exj>#»ri- 
ment in free colonization, and on the 2iSth of Decern U-r. 
1S36, under the powei's containt'd in the 4 and 5 Will. IV.. 
c. 0'), His Majestj' pn)claimed " The Prnvince of S<^uth 
Australia." The Act specially exempte<l the pi-ovinci* 
from the laws and jurisdiction of any other part of 
Australia. The law enacted in the colony consists of: 

1. Onlinanct's or Acts of Council passtMl fixjm l)eceuilx*r 
2Sth, IS:>(), up to and inclusivt* of the year LS4S. by a 
Council consisting of the CJovenior and four official 
menilxii-s constituted under the authority of 4 an<l .'> Will. 
IV., c. 9:>, and 1 and 2 Vict., c. <iO. 

2. Ordinances or Acts of Ctmncil pas.s«Ml fi-om the year 
1844 to tin* 21st of February, iSol, Ijoth inclusive, by a 
Lt»»nslative i'nuncil consisting of the Governor, three otlieitil 
and four non-othcial memlK-i-s. constituted under tho 
authoritv of 5 and 6 Vict., c. til. 

8. Onlinances or Acts of Council passed fn>m the .*>ni 
of OctolxM\ is.")!, to the yeiir iso^l, b)th inclusive, by 
the (tovenior and a Legislative Council of twenty-four 
memK'i-s. eight nominated by the Ci-own and sixteen 
elected, con.stituted under Onlinance No. 1 of 1851, pur- 



WESTERN AUSTRAlU. 17 

Bgiven by the Imperial Statute 13 and 

from 1857 inclusive down to the present 
rliament of South Australia conatituted 
titution Act No, 2 of 1S55-6, which Act 
lorized by 13 and 14 Viet,, c. 59. the 
etter government of Her Majesty's Aua- 

.lea, and Regulations made by various 
ursuance of powers contained in these 

ia in 1888 became a member o£ the 
rt)f Australasia, and sent delegates to the 
INo law atfecting lier was passed, and 
|ii member before the next session, 

ESTERN AUSTRALIA. 
estem Australia was declared a British 
iioent on May 2nd, 182y, and the first 
upon his government on June 1st, which 
date of the introduction of English law. 
in the colony consists of: 
utions, and Ordinances made by persons 
y Order in Council of December 29th, 
nd 10 Geo. IV., c. 22. The power of 
continued from time to time by other 
'ersons" were increased in number and 
lative Council." A non-official element 
in 1839, and in 1868 a representative 
legislature began to exercise its powers 
onent of 1832 and continued until the 



ly the Governor and a Legislative Coun- 
inated and two-thirds elected) established 
lance of the Council last mentioned (Act 
1870J imder the authority of 13 and H 



^ <if Comparafif& Legistatirm, N.S,, No. 
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3. Laws made by the Queen with a Legislative Council 
and Legislative Assembly established by 53 and 54 Viet., 
c. 26 (empowering the Crown to assent to Western 
Australian Constitution Act, 1889, passed by the Legis- 
lative Council). 

4. Orders, Rules, and Regulations issued under the 
authority of the Ordinances or Acts. 

5. Since 1886 Acts of the Federal Council of Australasia. 



CHAPTER 11. 



lY OF AUSTRALIAN FEDERATION. 



hich attended the existence in a, remote 
Id of a group of separate colonies became 
n a.s the first of those colonies obtained 
nentary form of self-government. An 

18+2 provided for the establishment of 
1 New South Wales, of whose members 

to be elected by the inhabitants of the 
!W years the l^egislaturee of New South 

Diemen'e Land were in conflict on the 
Charles Fitzroy, the Governor of New 
1 recommending the disallowance of an 
icil of Van Diemen'a Land, indicated at 
■T and the remedy. He considered it 
rable that the colonies in this part of 
iminions should not be permitted to pass 
iatory measures calculated not only to 
commercial intercourse with each other, 
lings of jealousy and ill-will which, if not 
ad to mischievous results." It appeared 
isidering its distance from home and the 
that must elapse before the decision of 
avernmenfc upon measures passed by the 
lese colonies can be obtained, it woiUd be 

US to their interests if some superior 

rto be appointed to whom all measures 
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adopted by the local legislatures afTecting the general 
♦ interests of the mother-country, the Australian Colonies, or 

their inter-colonial trade should be submitted by the 
officers administering the several governments before their 
own assent is given.*' The necessities of trade which called 
forth this, the first suggestion of a single control, have been 
to the last the central fact upon which the federal move- 
ment has depended, at once the most formidable ol>8tacle — 
" the lion in the path" — and the great impelling force. 
That the evils foreseen by Sir Charles Fitzroy wouM 
/\grow with the increase in the number of the colonies was 
pparent to the Committee for Trade and Plantations to 
hich in 1849 Earl Grey referred the subject of the 
tter government of the Australian Colonies. The Com- 
ittee reported that the separation of Port Phillip from 
New South Wales — which they recommended — would 
probably be followed by differences in tariff which would 
become a grave inconvenience as the number of settlers 
on both sides of the dividing line increa.Hed; and to 
prevent this they proposed that a uniform tariff for 
Australia should 1x5 fixed by the Imperial Parliament. 
For the adjustment of this taritt' from time to time there 
was to be a General Assembly, representative of all the 
colonies, to be summoned from time to time ]>y a Governor- 
General. The mode of constituting the General AsHembly 
was indicated, and to it were to be committe<l, besides 
the tariff, postal communications, inter-colonial transit, 
the erection and maintenance of beacons and lighthouses, 
ix)rt and har])our dues on shipping, and the regidation 
of weights and measures. The General Assembly was 
to have power to establish a General Supreme Court 
with original and appellate juris(iiction. and generally to 
enact laws upon subjects referred to it by the Legislatures 
of the colonies. Finally, there was to be allowed to the 
General Assembly a power of appropriating funds for the 
purposes committeil to it* 

* For the full report, see Tht Colonial ' Policy of Loni John RttMeJIfn 
AfiminittratioH, vol. i., Appeudiz. 
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ion Bill of 1850, introduced by Earl Grey, 

me of the Committee FoFTradH and Plant-' 

stabliahment of a general executive and 

ority in Australia to "Buperintend the 

«ter the completion of such measures as 

;s may deem calculated to promote their 

i and prosperity." The scope of the 

ly was extended in the Bill by a pro- 

e " waste lands " of the colonies under 

means of preventing the dissipation of 

E the colonies by the competition of 

y stems, and the Government promised 

a suggestion that a Supreme Court 

lished for the settlement of disputes 

aies. Neither in Parliament nor in the 

measurecor3ialJy receives. In England 

colonies had not asked for such super- 

apervision, in Australia jealousies among 

of the Colonial Office combined to make 

>pular. The General Assembly clauses 

ions, but were withdrawn in the Lords. 

required could hardly be made without 

ith the colonies. Meanwhile the im- 

the Bill — the separation of Port Phillip 

Wales — was pressing, and the establish- 

.1 Assembly could be dealt with at some 



he scheme which concerned a General 
ftf, did not require legislative sanction; 
lad not abandoned his scheme. Ac- 
It Sir Charles Fitzroy was appointed 

^f H.II Hpr IVIiijii^"^*nBfriiTi^n pOSseS- 

^.^lony of Western Australia," and the 
OTB were instructed to communicate with 
ral in matters of common interest. Not i 
we the Commissions appointing the 
fovemor of each of the colonies, for 
' a visit to any colony at < 
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assume the administration of government there.^ But 
Earl^Grey left the C!olonial OflSce. in 1852^ and the nursing 
policy was abandoned. In the future, suggestions for the 
government of Australia must come from the colonies 
themselves, and on matters of common concern the Home 
Government must be well assured that the colonies were 
thoroughly agreed before any action could be taken. In 
1855 the Lieutenant-Governors became GovemofH, and in 
1861 the Duke of Newcastle determined not to renew the 
commission of Governor-General in the Governor of New 
South Wales, on the ground that such a title indicate<l ** a 
species of authority and pre-eminence over the Governors 
of other colonies which .... couM not with justice Ix? 
continued, and if continued could not fail to excite dissatis- 
faction very prejudicial to their conunon interests." 

In Australia the expediency of a general, or as it soon 
came to be called a federal, government for Australia 
demanded too much political foresight to capture the 
( popular imagination. Earl Grey*s hopes were, however, 
shared by Wentworth and Deas-Thomson in New South 
Wales, and by Mr. Charles Gavan Duffy in Victoria. In 
liS53 Committees of the Legislative Council in New South 
Wales and Victoria were preparing Constitutions embody- 
ing responsible government in those colonies. Wentworth 
' succeeded in inducing the Legislative Council of New 
I South Wales to declare in very emphatic tenns for a 
I scheme substantially the same as Earl Grey's, and Victoria 
more guanledly recorded an opinion in favour of occasion- 
ally convoking a general assembly for legislating upon 
subjects submitted to it by any legislature of the coloniea 
The Constitution Bills forAvanled to Englaml, however. <lealt 
purely with the affairs of the two colonies respectively, and 
a Government whose hands were very full in 1855 did not 
see its way on the thorny path of constitution making for 
the colonies. 

But Wentworth, who had returned to England, and Mr. 
Gavan Duffy, who had come to Victoria, and Deas-Thomson 

* Sec Jenks, Oorfmment of Victoria, 155-6. 



yeet with zeal ; and the year 1857 was one- 
he federal cause. The "General Association 
ian Colonies," under Weutworth'a auepicea, 
orial to the Secretary of State, which indi-'~ 
in which the difficulty of securing joint 
ady been experienced, and, after urging the 
ijeaty's Government to anticipate the wants 
, sketched out the scheme of a permiaaive 
tahlishment of a General Assembly. The . 
■ the colonies were to appoint an equal I 
resentativea to a Convention for framing a | 
)r a Federal Assembly. There waa no / 
federal executive, and the expenaes of the/ 
biy were to be apportioned amongst, and/ 
le Legialaturea of the colonies. The bodyj 
yas in fact not very different from tha 
Lestablished in 1885.. The list of federal 
ever, an extensive one, and bears witness to 
onvenience of separation. The reply to the 
written by Mr. Herman Merivals, and w aa a-- 

The Secretary of State was sensible of the 
h had been experienced, and was awai'e that 
y to increaae. He did not think, however, 
;s were prepared to give such large powers 
I in respect to taxation and appropriation aa 
in the tariff and many other matters to be 
I even if they were to assent in the first 
establishment of such a scheme, the further 
)pinion, would probably be dissension and 
e would readily give attention to any 
1 the colonies for providing a remedy for 
experience might have shown to exist in 
as and which the aid of Parliament was 
lOve. If the establishment of aome general 
hority should be impracticable, he trusted 
;ht be done by " negotiations between the- — 
ats of the aeveral Local Governments, the 
upon between auch Agents being embodied 
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H in Legislative measures passed uniformly and in concert by 

H the several Le^slatures." More important were the ntepe 

■ taken in the colonies. Independent action was taken in 

H iS'ew South Wales and Victoria by the appointment of 

H committees of the Legislature to consider the subject of 

^1 federation. Mr. Charles Gavao Ijufiy]3_CQiasuttfi&j»i'aa th»- 

^1 tirst to conclude its labours, and its report is a strikiiig 

^^^^^ statement of the cose tor federation. After affirming that 
^^^^^L ther e Js ii nammity of opimon aa \o- the ultimate uecaaHity 
^^^^^K . /py fejeral union, the report proceeds : — " We believe that 
^^^^^r the interest and the honour of these growing statf-s would 
be promoted by establishing a system of mutual action and 
co-operation amongst them. Their interest sutfurs and 
must continue to suffer while competing tarifTH, natural- 
ization laws, and land systems, rival schemes of immi- 
gration and of ocean postage, a clumsy and inefficient 
method of communication with eacli other and with the 
Home Government on public business, and a distant and 
expensive system of judical appeal exist. The honoui- ami 
importance which constitute so essential an clement of 
national prosperity, and the absence of which invites 
aggression from foreign enemies, cannot perhaps in this 
generation belong to any single colony in this southern 
group, but may, ami we are persuaded would, be speedily 
attained by an Australian Federation representing Uu 
entire. Neighbouring states of Uie second order ii 
become coufedei-atvs or enemies. By becoming coafeden 
so early in their career, the Australian Colonies would, < 
believe, immensely economize their strength and 
resources. They wout<l substitute a common naUoi 
interest for local and conSictiog interests and waste i 
more Ume in barren rivalry. They would enhance 
national credit, and attain much earlier the power 
undertaking works of serious cost and import 
I Finally the Committee recommended a conference of Nsi 
South Wales. Tn-sninnia. \'ictoria. and South Australia, a 
laid down with minuteness the questions which such i 
I conference woidd have to consider. The New South Wa] 



OPMEST OF TARIFF DIFFICULTIES. 

cognized the difiEculties that attended an 
al with the subject, but shrewdly observed 
iciilties were likely to increase rather than 

1858 the f our coloniea had a^re^d to a — 

I in 1S6() the new colony of Queensland gave 
fc — Ainhlsrhowever, was not without reaer- 
Australia was of opinion that the project of 
^istatupe was premature, but believed that 
ly topics on which uniform legislation would 
Qiieensland, as was to be expected from her 
ependence, foresaw obstacles to the creation 
authority tending to limit the complete 
if the scattei-ed communities peopling this 
change of Ministry in New South Wales led 
lolicy there, and despite urgent representa- 
oria and Tasmania, the proposed conference 
ce. The fiscal confe rence held in_l563 for 
'_attemjiting_ an_agreenjent on the tariff— 
t instructions to coaaider federation. 
lies of Australia were now well started on 
separate countries ; and as they developed /* 
its arid_separate_ pOlicJeB^.t,h^ prospects of 
lore and more remote.. The tariff had been 
luble from the beginning. The d jjfieultiea 
ftp one km d.. UThe geogi-aphical situation of 

rBuch that goods imported into the colony 
duties could readily find their way into 
nd in this way evasion of the revenue laws 
d, for it was impossible for the colonies to 
le of a service capable of guarding their 
was for this reason that the need for a 
aa insisted upon in the early years. Even 
i DO desire to evade the higher revenue 
sen the case that the port of a particular 
her by natural situation or the course of 
'colony. Agreements were made which in 
|dy way provided a remedy. New South 
[iDiemen's Land for some years mutually 
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gave free Kdmission to gooda In 1855 aii arraugeiuenl 
was come to by New South Wal^a. Victoria, and Soutli 
Australia whereby, first, ruiiiiipnrti iliitiBn were to be taken 
on goods crosHing tlie Murray, the frontier of New South 
Wales and Victoria ; and, secggslly, good* ^"""ing by water 
earrtagt' up the Murray for New South Waloa or Victoria 
paid duty at Adelaide, New South Wales and Victoria 
dividing equally the proceeds of collection. This arrange- 
ment subsisted until Uiti4j„w_heQ. negotitttions f or & caviiucm 
of the system of distrihutitiabrolcD.dpwn. The agreement 
with some modifications was renewed, and was finally 
terminated in 187-3. A modified system of intercolonial 
free trade, by which each colony admitted free gootls />(>na 
fide tlie produce of any other colony, was suggested] by 
South Australia in 1862, hut received little encouragement. 
Thore was in fact another obstacle than the inability to 
agree. All^the colonies were restrained by ImpenaLActs 
from establishing "prefgT^ntial^br differeulial Tlutiesj^ and 
this applied equally to their relations with each other as 
with the outside world. The colonies »et themselves there- 
fore itrthe first instance to secure the removal of then 
obstacles, and intercolonial conferences asked thu Home 
Government to permit reciprocal arrangeinents among the 
•eOlonieti. At first these proposals n;et with little en- 
couragement. Successive Secretaries of State — the Doke 
of Buckingham in 1»6S, Earl Granrillc in 1809, and Lord 
Kimberley in 1870 — felt that they could uot with prnprioty 
ask Parliament to assent to a measure whereby one part of 
the British Dominions might differentiate against another; 
and the Home Government was aflected by the fear of 
complicating foreign relations. The Colonial Office, how- 
ever, pointed out that the objections and the difficulties of 
the Home Government would be removed by a '■ complete 
customs union," or by any arrangement which m«h 
Australian Colonies one countr\' instead of several countries. 
In 1873 the resistance of the Imperial Government gave I 
way before the insistence of the colonies : and the Austrk- 
lian Colonies Duties Act, 1S73. removed all obstacles to 
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ments amongst the members of the Austra- 
he remnvftl nf leg^l restraint. stL^.jLQ'gever. no 
ihan to mark the width of the gap betuv een 
,'i'he question between them was no longer 
stment of tariff regulations so as to meet the 
ssities of all and to secure to each its fair 
lue collected. Protection had taken firm root 
,nd it was not long before that colon}' was as 
led to protect her agricultural products and 
iduatry against her neighbours as to protect 
iires against the " pauper " labour of Europe. 
I thus barred to tlie free exchange even of 
■oducts, for Victoria would hear of it on no 
han that her manufactures should find a free 
other colonies. Protection begot retaliation ; 
insuccessf\d attempt to effect a Escal union in 
le evident that in the interests of peace the 
laid aside for a time. 

bility of establishing a customs union, and the 
'eelfng which attended the tarifl' differences, 
pe for the cause of federation. Still there 
itters in which disunion meant inconvenience 
ger; and in 1870 Mr. Charles Gavan Dufly 
jjal Commission in Victoria on the best meana 
ng a federal union of the Australian Colonies. 
. one in which the foreign relations of the 
with Europe and America, wore an unusually 
pect; and there were not wanting responsible 
li in England and the colonies who believed 
md that the colonies were a source of en- 
id weakness to England, and on the other 
lection with England was the one thing 
ned the peace of the colonies. There were 
elements of discord within the Empire, and 
afederation of the Canadian Provinces was 
irded as a step towards independence. In 
' event of war, the colonies were in a 
jed condition, for the Home Government 
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had just carried through the withdrawal of Imperial 
troops from the colonies in pursuance of the policy 
approved by the House of Commons. The report of Mr. 
Charles Gavan Dutty's Commission bears the impress of 
the times. Urging as before the importance on sentimental 
grounds of creating a united nation, the report declared 
£hat the colonies presented the unprecedented phenomenon 
of responsibility without either coiTcsponding authority or 
adecjuate protection. They were as liable to all the hazanlit 
of war as the United Kingdom, but they were *ih powerless 
to influence the commencement of war as to control the solar 
system ; and they had no certain assurance of that aid against 
an enemy upon which the integi'al portions of the United 
Kingdom could reckon. This was a i*elation so wanting 
in mutuality that it could not be safely regarde*! as a lasting 
one, and it became necessary to consider how far it might 
be so modified as to afford greater security for penaanence. 
Reference was made to the former relation between England 
and Hanover, and Ixjtween England and the Ionian Isles, 
which showed that two sovereign states might be subject 
to the same Prince without any dependence on each other, 
and that each might retain its own rights as a free and 
sovereign state. The only function which the Austi*alian 
Colonies recjuired to entitle them to this recognition was 
the ix)wer of contracting obligations with foreign states; 
" the want of this power alone distinguishes their position 
from that of states undoubtedly sovereign." " If the Queen 
were authorized by the Imperial Parliament to concede to 
the greater colonit^s the right to make treaties, it is con- 
tended that they would fulfil the conditions constituting a 
sovereign state in as full and jierfect a manner as any of 
the smaller states cited by jurists to illustrate this rule of 
limited responsibility ; and the notable concession to the 
interests an<l duties of humanity made in our own day by 
the great powers with respect to privateei^s and to merchant 
shipping, renders it probable that they would not on any 
adequate grounds i-efuse to recognize such states as falling 
under the inile." " It nmst not be forgotten that this is a 
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lich the interests of the mother-country and 
are identicftl. British statesmen have long 
ly to limit more and more the expenditure 
,he defence of distant colonies, but to with- 
il more from all ostensible responsibility for 
and they would probably see any honourable 
;ing the present anomalous relations with no 
1 than we should." The Imperial Government 
n the views of the African and American 
ike the necessary steps to obtain its recog- 
of the public law of the cirilized world.' 
I of the report elicited expressions of opinion 
of public men in the colonies (amongst them 
I Sir Henry Parkes) as to which Sir C. G. 
!e remarked that " a dozen years had not 
sned the question for action, but apparently 
entiful crop of new objections." The truth 
hat to men unaccustomed to the refinements 
5ir Charles Duffy's neutrality scheme sug- 
in. There was small faith in the sanctity of 
the general opinion was probably expressed 
an who observed that " no enemy who had 
tower to attack us would respect our 

; to have foreign affairs 
?~or"more than' one great 
lie m a mannefwffich 
mlia to adopt a counter policy, to main- 
', would require at her back the whole 
[[Empire. It was in 1870 that an inter- 
tOe first discussed the subject of defence and 
Ition. Present interest centred upon Fiji, 



s of the relations between natives and 
I had long been a grave scandal ; and after 
IS and inquiries, the islands were ceded to 
b 187^ In_ 1864 France sentjier -fii'st- 

1 TJawPaipi^nTiiii ; and Australia, 
iPuptf^, Vicloria. 2tid SesaioD, vol. ii., p. '247. 
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which in the eastern colonies had long got rid of transpor- 
tation, saw the last arrival of con\ncts in the west in 1867. 
The colonies were not disposed to view with equanimity the 
establishment of the hatod thing so near their shores ; and 
their sentiments no doubt magnified the dangers of escaped 
convicts finding a city of refuge on Australian shores. 
/There was reason to believe that France, anxious to increase 
her possessions and extend her system, intended to annex 
New Hebrides and to use them for the wholesale trans- 
portation of her most hopeless criminaJs. An agreement 
in 187B between Bngtand and France that neither should 
annex the islands did not altogether allay apprehensions, 
and the designs of France have always been and are now 
reganled with suspicion in Australia. In the Samoan 
group, important Gennan ami American interests were 

... established, and wound themselves about the complicate^! 

internal politics of the islands, so that action by the 

\ Governments became necessary, and the intervention of th** 

lUnited States in 1875 was soon foUowefl by that of 

I Germany. 

"..In 1^83 fodeFatioa wtis "in the air." The junction of 
the New South Wales and Victorian xailwayi^ «t Albnr}* 
Ted to an exchange oT courtesies — then not too common — 
between the politicians of the colouie8> and many pioim 
wishes wore expressed for federation. There the matter 
might have en<led, but that events outside Australia 
suddenly gave a stimuhis to action. The suspected designs 
of Germany upon New Guinea had for some time arouse<l 
anxiety in Australia. At last, the Government of Queens- 
land sent a commissioner to take pos«iession of New 
Guinea, and, aware that the Home Govenunent was likely 
to disapprove of the step, at once took action to secure the 
support of the other colonies, in which she had some 
success, notably with the colony of Victoria. The Secretary 
of State ([x)nl Derby), while repudiating the act of Queens- 
land, took the op{X)rtunity of pointing out that : 

" If the Australian people ilesire an extension beyond 

I their present limits, the most practical step that they can 




/, 
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kst would most facilitate any operation of 
nminish in the greateat degree the responsi- 
mother-country, would be the federation of 
» one united whole which would be powerfiil 
irtake and carry through tasks for which no 
at present sufficient." In November and 
(3, owing principally, to the exertions o£ 
LPreuiier of Victoria, the first Australasian 
Ist Sydney to consider the subjects of " The — 

pBSgBlioUriiig.ftlaiKis, "and the Federation of 

The Convention consisted of Ministers from 
colonies and New Zealand, and in the later 
proceeding, Fiji was represented. Jhe 
miil gatrfid Y/hnt hi" h»nn rnlird thn Monro e — 
MlffitjT ft*'" It resolved that "the further , 
ominion in the Pacific south of the equator ^^P 
power would be highly detrimental to the "T 
being of the British possessions in Austral- 
Dus to the interests of the Empire." Other 
le Convention urged the annexation of New 
«d against the transportation of French 
Pacific, and demanded that the understand- 
regard to the New Hebrides with France 
■ved by that Power, or, if it were possible, 
ebrides should be acquired by Great Britain. | 
es, the Convention declared that the colonies i 
to bear the cost, thus removing what had i 
ireatobstacle to the Home Govenmaent meet- I 
if the colonies in the extension of responsi- i 
was not the mere acceptance of a policy 
Service would be content. In the course of 
ice which followed the action of Queensland, 
llowing up his emphatic declaration at 
Piat Confederation can now be effected in 
Ao not hope, but that some basis can be 
fft federal union of both a le^slative and 
ter capable of dealing with those important 
jgro immediately pressing, and which will 






32 THE HISTORY OF AUSTRALIAN FEDERATION, 

gradually develop into a complete Australian Dominion, I 
have the greatest hopes. Conferences hitherto have pro- 
duced a minimum of result. Resolutions have been passed 
over and over again, but as there existed no common 
legislative body to give them force the greatest part of 
them remained a dead letter. A limited federation now 
would give practical eftect to the wishes of the colonies on 
those points on which they are agreed. A common danger 
— the outpouring of the moral tilth of Europe into these 
seas — a common desire — to save the islands of Australa.sia 
from the grasp of strangers — render federal action a 
necessity, and federal action is only possible by means of a 
federal union of some sort." The result fell short of his 
aimsiJiuLit marked a great step forwanlr fer the Conven- 
tion of 1888 gave birth to. the EeJei»t Connril of Austral- 
asia. <\t an Intercolonial Conference in the summer of 
188 ()-81 ^the usual variety of matters had been discussetl, 
and it wjis clear that the colonies were completely at i.ssue 
uix>n the tariff. Sir Henry Parkes, however, choAe the 
occasion for submitting a series of resolutions on the subject 
of federation, and laid before the Conference a Draf t Bill^ 
wTiich lit' piTiiJiW^d 'STiould l3e Tiilp5cI'ucec[1n""tTie several 
colonial legislatures. The resolutions affii'med that the 
time was not come for the constiniction of a fe<leral con- 
stitution with an Australian Federal Parliament ; that the 
time was come when a number of matters of much concern 
to all the colonies might lx» dealt with more effectually by 
some federal authority than by the colonies separately; 
that an organization which would lead men to think in the 
direction of fi^leration and accustom the public mind to 
federal i<leas would be the lx?st pi-eptiration for the founda- 
tion of federal government : and that the Rill frameil shoidd 
be the forerunner of a more maturt* system. The resolutions 
were disi'ussed and the IJill considered, but nothing came of 
it. A proposal of Sir Graham Berry (Victoria), that the 
Feileral Council should be endowed from the sale and 
occupation of the public lands of the colonies did not tend 
to encourage confidence in the disinterestedness of Victoria s 
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Jeral cause. The scheme which had fallen 
13 revived in the Convention of 1883. On 
Sir Samuel Griffith (Queeneland), it was 

esirable that a Federal Australasian Council 

ited for the purpose of dealing with the 

its: 

le defences of Australasia beyond territorial 

fecting the relations of Australasia with the 

'acific. 

ntion of the influx of criminals. 

ition of quarantine. 

? matters of general Australasian interest as 

d to it by Her Majesty or by any of the 

jislatures." 

wa.^ appointed to draft the necessary Bill ; 

rt a Bill waa approved on the motion of Sir 

)nventioD, recognizing that the time has not 
n a complete federal union of the Austrai- 
an be attained, but considering that there 
rs of general interest with respect to which 
'ould be advantageous, adopts the aecom- 
till for the constitution of a Federal Council 
matters upon which in its opinion such 
K>th desirable and practicable at the present 
ibodying the provisions best atlapted to 
it so far as it is now capable of attainment." 
ilonies of the Australasian group (including 
7 South Wales and New Zealand adopted 
g for legislation on the lines of the Bill, 
1885. the "Federal Coumal -«f- A *wtfa l aa i a — 
3.Ro yftlaaae nt. 

1863 to 1883 JH the time of Inten- ^l"-!-^ 
I not fewer than ten such conferences had 
»iew to uniform action in various matters 
Postal and telegraphic communication 



* 
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and the navigation of the Australian coasta urgontly called 
for agreement. Aa a result of a conference in 1867 New 
South Wales passed an Act proposing to cre&te a FodenU 
Council to carry into effect resolutions as to ocean mail 
ser\'ice. At one time the colonies were supporting in 
rivalry three lines of steamers, and instead of the public 
getting the advantage of competition, letters were detained 
in the several colonies for the proper line. As we have 
seen, the withdrawal of the Imperial forces brought defence 
into the programme in 1S70, and in the same year Uns 
Pacific question was first discussed, In the early ycarv the 
land system, the goldfield regulations, and the trans- 
portation of convicts to Western Australia are diacusaed. 
The early importance of uniform land laws haa been 
referred to ; and in later times there haa been some disposi- 
tian to regard the vast area of unappropriated lands in 
several of the colonies as an Australian asset' ITk 
anomalies and scandals of the defective adininistralitMi of 
the law through inability to co-operate in the sor^ico of 
legal process and the enforcement of judgments wen 
ventilated from time to time. The inconvenience of cany- 
ing appeals to England was from early times the ground of 
a demand for a General Court of Appeal for Australia, 
■■^outh Australia and Victoria were for some years active in 
promoting the establishment of such a Court, and in 1861 
South Australia found a sympathetic Secretary of 8t«tv to 
the Duke of Newcastle. It was not until the conferraice of 
1881 that the matter passed beyond the stage of a Am- 

' As witnm Sir Onthftm Berry's propoa&l id the eonfertno* o( 1881. Al 
Uie first meetiog of the Federal Council a propoul wm made tlal 
fW,OO0.D00 urn of the vmU luidi of WcUrn AnttnOu (IiimU b* 
appropmtod to form *. fuod for defence pnrpoaea : and Wntern ADMraUa 
— ^which bad not then received responaibte govanrniCDt — *a« Bot wn- 
faronnble to the plan if nhe could aecnre « federal guaruiteo foe Uw 
i;S,000,000 required for the canitractiDn of a tnuucontinental railvaf . At 
the PederatioD ConlcrGtice of 1890, il wm inggnted that the anMtlW 
UrritoriM of Qneetuiland. South Aiutmlia, and Wealem Auattmlla abgsM 
Im mode federal ; and Sir Uenry Ilarkei apoke of '< the immensa adv autm 
to thMe MloDiee tfaeineclTea if four or live new colonies were oat oat if 
tbeir vaH and luunanageable tcmtoriei." 
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a Bill was agreed to, which, saving the 
provided for ao Australian Court of Appeal. 
ntirely in accordance with custom that the 
I end there. The tariff an a subject of con- 
been already considered ; and the other 
^ters suggested for joint action were the 
Chinese immigration, and the suppression of 
jsirable immigrant," the rabbit. 
of intcn iflnii"! conferences and its c au Res 
lO by Mr, Service in the passage cited above 
3S were ind eed a va luable_ai&ana-of educatin^-. 
rst pclitiniilinB °" -to^ the need iif aoibh «loaer— 
t union of th 6_colo]iiea,- But as a practical 
ting business done they were almost useless 
18 the difficulty of securing assent to a con- 
If the matter to be settled wa« a competing 
art of two colonies, as in respect to rights in 
ray, or the adjustment of border duties, the 
<sion, who had something to lose and nothing 
prell enough eatistied with the stu.tvi.s quo. 
1 place to suit the Governments of seven or 
—for New Zealand and Fiji were interested 
the Australasian group — formed another 
the common action aimed at seemed a 
when a prompt answer, or any answer 
nvitation to conference was by no means 
rtesy. When after months of correspond- 
rence assembled, it would be found that 
hose presence was of importance could not 
.tives. ^k.a a conference of States, the meet- 
marks which distinguish such a body from 
: assembly of a nation. Hlsery delegate was 
md foremost with tlie promotion of the 
I own colony ; the conference was in fact a 
ambassadors from different and hostile 
I interests each must maintain as an a genL 
I advocates." ^jCThe 



f States, I 



: agents anc 
to that the s 



t colony had 
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equal voting power with the greatent. This, liowever, was 
of Bmall importance, because the majority had no power to 
bind the minority ; the dissent of a single colony prcvcntwl 
Australia from speaking with one voice to the Home 
Government, and was often fatal to effective action in 
matters within the powers of the colonies themselves. Nor 
did unanimity in Council, even when it ^aa obtained, by any 
means, ensure unanimity in action. </Thc delegates were 
not plenipotentiaries ; they had in most matters no power to 
bind; they could only bear a report and offer advice to 
their principals. The neglect of a colony to carry oat the 
measures agreed upon was itself calculated to promote ill- 
will and to give ri.se to accusation." of bad faith, which 
would have been more serious had not failure been no much 
the rule as to count amongst the things expected. It wa.H 
said ^y Mr. Service in 18 83 that of twentj.'- tihnN' anhjanf* 
discUBiaed in the cOHferencea juot more Uuui Lbi«e (utd faeea 
dealt witji jffpptiyely, and of thoMc agreemeata-viuck— 
required unifonn legialatinn not one had been carried oat. 
When the matter involved communication with the Homo 
Oovemnient, the prewntatioii of a resolution to this 
Secretary of State was but t)ie beginning of negotiations 
which liful to Be carried on with evcrj- member of the 
group, and which rarely failed to disclose differences of 
opinion amongst the colonies. The proposed amendment 
of the law concerning fugitive offenders may serve as an 
example. In I8(i7 the conference hml passed a rewlntton 
calUng upon the Home Government to enlarge their jaria- 
diction in criminal matters. The Secretary of State pointail 
out that the differences in the criminal law of the variona 
colonies presented certain difHcuIties, and in\*ite<] sug- 
gestions, and particularly a draft Bill, for the best mode of 
giving the powers re<^uired. Some colonies were in favour 
of one course, others proposed another ; some did not take 
the trouble to answer the letters of the Colonial Office. 
Three years' delay would have taxed the patience of a man 
sympathetic Secretary than Earl (Ironville; and in 18^1^ 
the Minister announced the decision of Her Mi 



in 1870 , 
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lot to proceed further in the matter, on the 
1e want of unanimity of opinion both as to 
de of proceedinp; and as to the scope of the 
lation." / 

existence by the pressure of external con- 
time wlien the coiuiiiercial policies of the 
unfavourable to complete union, the. F ederal 
5 more than an attempt to provide a remedy _ 
obvious of the defects of the j pterc ojo nial 
S^constiEiilTonaT Txxly coTilil be simimoned. a ' 
s merely invited, ine conterences met at ''-" 
veIh: the Council was to meet at least once in 
ars.^A conference could only recommend 
e Council could make laws. A conference 
.te existence ;^he Council was $, permanent 
;r the powers conferred by the Act (§ 24) it 
8 first meeting in 1S86 to ap point a Standing 
ict out of session, which should, through its 
nunicate with the Secretary of State. Thus 
fhtened the burden of negotiation with the 

ttive and^dvisor^j^^ve all things it waa_ 
jHe articulate vote _of Auatiaiia. Tlie legis- 
i was subordinate ; federal judiciary or 
i was none. Altpgethtir iFhfiJFedeial Couik. 
ll y merited the description app lied by Sir, 
EcThis scheme iii^ 18JSI — "an unique body" 
no _hi8^ncal. modeU' 

on the Council was modelled on the con- 
members of the Coimcil were the colonies, 
Council itself had a permanent existence, 
as purely voluntary, and terminated at 
Etnsland, Victoria, Tasmania, and Western 
the only constant members, and in 1891 
aJia was unrepresented. Fiji was i-epre- 
b the first meeting of the Council, and 
I, withdrew from membership after a single 
i serious was the fact that New Zealand 
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and New South Wales never became members at all. Sir 
Heniy Parkes was in England when the Conx'ention of 
1883 adopted the scheme, and when he returned to New- 
South Waltis joined forcea with those who were opposed to 
federation in any form. In 1881 Sir Henry Parkes hail 
been one of those who believed that the jjreat thing was to 
get a union of some sort as the foundation of ft morv 
completi! union in the future. In 1884 Sir Henry Parkett 
believed that the Council would impede the federal 
movement ; and his " unique body " had become such a 
" ricketty institution " that to join it would be to wake a 
" spectacle before the world which would cover tho country 
with ridicule." 

/The representfttives of the colonies in the O^uncil were 
delegates nominated and not elected; until 1895, when the 
representation of each colony was inci-eased, they were 
always Miniatei-s or ministerial supporters. Save in a 
few matters, the Legislative powers could be exercised 
only on the initiative of the legislatures of the colonies. 
yEvery power of the Council was restrained by tlie fact 
/-that it could neither roise nor appropriate revenue; even 
its own expenses ha<l to be provided for in the budgets 
of the colonies. Lord Derby, well aware of the difficulty 
of settling colonial contributions, even when the colonin 
were ready to provide money, had urged that the Council 
should have powers of expenditure ; but the colonies woaM 
not hear of it. The power of the purse must lie in a body 
cliosen by popular election, and in such a body the equal 
representation of couniiunities of very unequal powera of 
contribution would be impossible. Financial powers would 
liave involved the creation of an assembly in which tba 
colonies would have been represented acconling to their 
population ; and the claims of equality of stat«s would 
have involved the establishment of a Second ChMubor. 
The expenditure of money would have required an 
executive. But this would have been exactly that com* 
plete federal union for which, according t 
of INS3. the colonies wen? not yet ripe, ( 
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ill was only to prepare the way. Sir Henry 
ght when he said that the Coimcil could not 
irocess of expansion undertake the subject of 
ice; those who would give a conatitiition to 
build anew. Changing membership and the 
iw South Wales prevented the Council from 
sfBcient instrument even for its limited pur- 
1895 the Conference of Premiers over- 
Council in dignity and importance, while 
Lon in special matters — military, marine, 
:tistical — there were frequent conferences of 
best that can be said o£ the Council— 
ot a little — is that, far from exhibiting a\ 
isy of schemes which involved its owiiX 
did good service in fostering the cauae' 
lion. 

sp in the federal movement is connected with 
defence. At theJ!i^ffliiaLConferOTigeheT3~iB — 
17, important conclusions were arrived at both 
rl military defence. In regai-d to the former, 
wa.s come to between the Imperial Govem- 
! Australaaiau Colonies whereby the latter 
tribute the sum of ^flj^jO OO per_ annum 
'ision of the Australian Squadjsm, The 
as ratified by Acts'^of^lEe Legislatures 
e colonies and by the Imperial Parliament 
rial D efence Act , 1888. As to military 
IS agreed that there should be a periodical 
the Australasian forces by a General Offieei' 
,1 Army. The further proceedings concerning 
I them.selves ofi'er an interesting illustration 
■ of all attempts at concerted action by the 
ies. Immediately after the conference, a 
1 began' which soon developed the usual 
opinion, and Sir Henry Parkes on behalf of 
i^ales withdrew from the arrangement alto- 
ist, the Imperial Government undertook to 
in PaHtamtniaj-y Paptr', 1889, vol. iii., p. 605. 
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bear the e36t of seoding Msj(H--G«Deral Edwards, the officer 
commaDding the foftes in Chma, to report on the defences, 
ukI in May ISS9 the offer was accepted. The report wa« 
[uresented in October 1889, and was virtually a reconimeD- 
datton of the federatioo of the eolontes for purpoeea of 
defence, and as one inddent of defence, of the establish- 
ment of a ooiumon gauge for the railway system of 
Australia id place of the existing three gauges by which 
communicatioD was impeded. 

I, Sir Henr>- Parkes at once made the report the basis of a 
propaganda, and while there is room for difference of 
oninion as to where the balance would He in taking account 
Sir Henry Parkess activity in the matter of federation, 
efforts at this time to arouse public interest must be 
unbed a great national aer^nce. He had difficulties to 
iHcouiiter both in his own and in other colonies. Victoria 
was anxious that New South Wales should make trial of 
the Federal Council; but Sir Heniy Parkes would have 
none of it. Believing that the time wits ripe for coniwli- 
ilating the Australias into one, he invited each of the oUier 
eolontes to appoint through their Legislatures six represen- 
tatives, who he su^ested should be chosen equally from 
both sides in political life. In the end he consentetl to a 
conference, which should meet for purposes of preliminary 
consultation merely ; anrlfin February fif.h^ IKgQ n nnMf<ir 
ence of the seven col oni e s] ^% t-at, Mel ho ume . The troe 
purpose OTTilie conference was, in the words of a delegate 
to " decide whether there is such a wave of public opinion 
through these colonies that it has removed the question 
from the mere sentimental airiues-s in which it haa exntad 
for some years past, and has brought it into lie n^oa of 
practical politics." It was^ipved, by Sir JSmu^ -Parkca. 
seconded by^ r. Alf red DeakiD-{V'ctoria), and unanimoimly 
resolved Chat "the I)est interests and future prosperity of the 
Australatiian Colonies would he promoted by an early iintoa 
under the Crown, and that the time was come for th« 
union of these coIouieG under one Legislative and Executive 
Government on principles just to the soveral cotuuioL" 
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of the conference pledged themselves to 
induce their Legi»liiture» to appoint dele- 
onal Aiistraln-sian Convention, empow«red to 
iport upon an adeijnate scheme for a Federal 
and the conferuuce resolved that such a 
mid conaiat^ofnot mure than se ven mem bem 
;e self-governing" colonies and tour from ea^h 
Colonies. The Parliaments of the colonies 
pBelegates, though the discussion in New 
it clear that that colony withdrew from 
endly interest in the scheme. The National 
onvention met at Sydney_ on__Ma rch 2 n d. 



untU Jtp»^-Srii: — On Ma rc h - If rtii t he — 
lutions were, after exhaustive debate. 



3er to establish and secure an enduring 
the structure of a federal government, 
embodied in the resolutions following be 



jwers, and privileges, and territorial rights 
xisting colonies shall remain intact except 
ch surrenders as may be agreed upon as 
Ctdental to the power and authority of the 
r Government. 

Bte shall be formed by separation from 
por shall any State be formed by the 
K more States or parts of States, without 
ie Legislatures of the States concerned, as 
deral Parliament. 

ide and intercourse between the federated 
by land carriage or by coastal navigation, 
^free. 

bwer and authority to impose customs 
JB of excise upon goods the subject of 
bd to offer bounties shall be exclusively 
jteral Government and Parhament, subject 
if the revenues thence derived as shall be 
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5. ThiftS the i^i-aI azftd miliuo-v defence of Australia shall 
t<- ei:«r:i<?c>i lo fcxiei^I foTK^ under one command. 

^- This prv'visioQ shall be made in the Federal Con- 
>iitct>>n wbich will enaUe each State to make such 
axi:cMn>ems in iia^ Cc-ostitotion as may be necessary for 
the p::rr«.>?e> >>: the le^ieration. 

Subjw? to :h^:«e aa-i other necessary conditions, this 
Convention appr.^vtts of the framincr of a federal constitu- 
tion, which shall establish : 

1. A paHiameni which shall consist of a senate, and a 
house of rvpn?:sentaiives. the former consisting of an equal 
numl^r of memlwrs fixMii each colony, to be elected by a 
s\-stoni which shall pn>vide for the periodical retirement of 
one thirvl of the members^, so securing to the body itself a 
perpetual existence, combine^l with definite responsibility 
to the electors, the latter to be elected bv districts fonne<l on 
i\ populatio!! basis, anil to possess the sole power of origin- 
ating all bills appropriating revenue, or imposing taxation. 

2. A judiciary consisting of a Federal Supreme Court, 
which shall constitute a High Court of Appeal for 
Australia, 

3. An executive cimsisting: of a Governor-General and 
such pers<.ms ivs from time to time may be appointed as 
his advisors. 

The work of framing a constitution upon these lineti 
wa^ delegated to three Committees to deal respectively 
with constitutional functions, tinance, and judiciarj'. llie 
ileliberations of these Committees were finally put into 
form by a Dnifting Committee consisting of Sir Samuel 
Griffith, Mr. (now Mr. Justice) A. Inglis Clark (Tasmania). 
Mr. Barton (New ^South Wales), and Mr. Kingston (South 
Australia). The result was tlu* " Draft of a Bill to con- 
.stitute the Commonwealth of Australia." 

The preliminary discussions in lb[H) had made it clear 
that Sir Henry Parkes's plan of a Dominion of Australasia 
on the model of the Dominion of Canada was impracti- 
cable; and the scheme adopted followed in its main 
outlines the Constitution of the United Statea Impor- 
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its in detail have been made in the scheme, 
the direction of democratizing the Clonati- 
! Draft Bill of ISfll contains in substance 
n which received the Royal Assent in 1900 
operation on Januaiy Ist, 1901.' On the 
lamuel Griffith the Convention recommended 
should be made by the Parliaments of 
loniea tor submitting for the approval of 
ipeetively the Constitution adopted by the 
id it was further recommended that as soon 
jtion waa accepted by three colonies the 
lent should be requested to take the neces- 
mt it into operation. 

,t an advance and with such fair prospects, 
led now to be within reach. Sir Henry 
eps to carry out hia part of the bargain 
Wales. But his Government was soon in 
in order to placate the different sections of 
ffts compelled to give federation a subsidiary 
Dgrauime. In October._Jii31. -tbe-P^tes 
jut of office, and though the new Miuistiy 
Imund Barton, a prominent federalist, the 
V-^ir-^ititasrir'T^e~~were— hr f a vgP T - o f- 
lesired unification rather than federation. 
Australia, and Tasmania dealt with the 
tative fashion ; the other colonies did 
i'ere in fact waiting for the signal fixjui 
es, and the signal did not come. Sir Heniy 
ir urged that if the question were too big 
lents, " the Australian people should take 
) their own hands, and elect a Federal I 
jenting all the colonies and the whole / 
next few years were years of financial | 

ilf of the Urait Bill of 18S1 aud a coinparisDn with tlie 
m, tee a Paper by Sir JoiiD Bourinot in Transaetionn 
o/Canada, 2nd Series, vol. i., sec. 2 p. 3 (1835). For 
le differencea betweeu tlie Bill at 1X91 and the Cousti- 
Adel^de Convention in 1897, aea an article by tlie 
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crisis, in which GoTenunents had more than sufficient to 
do. first in staving off disaster, and next in *' balancing the 
ledger'*: and though the crisis itself had illustrated the 
dangers of division. Sir Geoige Dibfas's proposal in 1894 for 
the unification of New South Wales and Victoria received 
scant attention. The country, however, was banning to 
take Sir Henry Parkes s advice, and a popular movement was 
organized which, if it did not take federation out of the 
hands of Parliament, at least supplied a force with which 
Parliament must reckon. The Australian Natives* Associa- 
tion interested itsef in the cause from its first demonstration 
in 18S4. and>from 1893 federation leagues were fonned in 
various parts of Australia. At the end of 1893 a conference 
of delegates from the various organizations met at Corowa, 
and on the motion of Dr. (now Sir John) Quick (Victoria) 
adopteil a scheme for the popular election of a Federal Con- 
vention which should frame a Federal Constitution to bt* 
submitted to the electors, and, if approved by two or more 
colonies, to be forwarded to the Imperial Government The 
next step was taken at the Conference of Premiers held at 
Hobart in January, 1895. The Premier of New South 
Wales (Mr. Reid) submitted, and the Conference adopted, 
the following series of resolutions: 

1. That this CTonference regards federation as the great 
and pressing question of Australasian politics. 

2. That a Convention consisting of ten representatives of 
each colony, directly chosen by the electors, be charged 
with the duty of framing a Federal Constitution. 

8. That the Constitution so frameil be submitted to the 
electors for acceptance or rejection by a direct vote. 

4. That such Constitution, if accepted by the electors of 
three or more colonies, be transmitted to the Queen by an 
address from the Parliaments of those colonies prajring for 
the n<»cessary legislative enactment. 

5. That a Bill be submitted to the Parliament of each 
colony for the purpose of giving effect to the foregoing 
resolutions. 

Mr. (now Sir George) Turner (Victoria) and Mr. Kingston 
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Tal Knabling Bill, which was in its main 

i by New South Wales. Victoria, South 

lasuiauia, and with an important difference 

stralia. In four of the colonies a mininmtii 

istitution was required — 60,U00 (afterwards 

)) in New South Wales. 50,000 in Victoria. 

.amauia and Western Australia; subject to 

lority of votes cast was sufficient to declare 

the colony. In Western Australia the ten 

i Convention were to be elected not by 

ote, but by the members of both Houses of 

ing together and voting by ballot. In 

Bill was lost in the first instance through 

t of the Houses as to the mode of election. 

nterests and aims of the northern, central, 

irta of the colony (for the reconciliation of 

il federation of the Colony of Queensland 

nee been proposed), and a general lack of 

ir interest in, federation, both among the 

-he scattered population of her va.st terri- 

ain causes that notliing was done, and the 

ind finished its labours without the assist- 

lern colony. I 

37,' the Convention elections took plack 

where a large field of candidates, and tht 

four colonies where the election was bj 

a good deal to stimulate interest and to 

ns which abounded on the subject. In 

delegation was fairly representative in the 

ndidates elected were well known in the 

I! of the colonies.^ 
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\ 

\ The number and percentage of the electors voting in the 
several colonies were :^ 

Victoria, . 103,932 or 43*5 per cent 

New South Wales, . 142,667 or 51*26 „ 

I South Australia, . . 42,738 or 30*9 

Tasmania, . 7,582 or 250 






On March 22nd, 1897, the Convention held its first 
session in Adelaide. Mr. Kingston, Premier of South 
Australia, was elected President, and Mr. Barton, wlio liad 
received a larger number of votes at the polls than any 
other member, was acclaimed leader of the Convention. 
The proceedings clascly followed the order of 181)1. A 
series of resolutions was submitted and debate<l. Tliost* 
affirmed, "That, in order to enlarge the powers of self- 
government of the people of Australasia, it is desirabh* to 
create a Federal Government which shall exercise autliority 
throughout the Federated Colonies," subject to certain 
principal conditions which were substantially identical with 
those which were the basis of the Bill of 1801. It wan 
significant, however, that the reference to the ** Senate ** or 
" States Assembly " was more guanled than Ixjforo : then* 
was nothing said of equal representation; tlie States 
Assembly was to consist of " representiitives of each colony 
to hold office for such periods, and be chosen in such 
manner as will best secure to that Chamber a perpetual 
existence combined with definite resjx)nsibility to thr 
people of the State which shall have chosen them.'' By 
common consent the Draft Bill of 1891 was taken a« tht- 
f()un<lation of the work of the Convention. 

Three Committees were appointed as before, and their 
work was submitted to a Drafting Connnittee consisting of 
Mr. Barton, Mr. R. E. O'Connor (N.S.W.), and Sir John 
Downer (South Australia). The character of the debates 
was significant that the Convention " meant business.*' 
There was the sharp clash of interests: and the struggle 
between large and small States over the financial powers of 
the Senate, the contest over the riirhts in the rivers, railwav 

* Victorian Ytar Book, 189o-S, section 1. 
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adiU''^tmeQt of financial relations indicated 

re great material interests at stake. On 

first comidemtiop of the Bill was concluded, 

ir indicatiouB that there were some matters 

revised. The Convention then adjourned ; 

ice with arrangement, the Bill was remitte i 

Parliaments for consideration and for t\ e 

oendiuents. The second session of the Coi i- 

t S ydney on September 2pd and e nded » n 

i. The financial questi ^ia_jgeia.^n t to a 

-hnge number of amendments wereco'p^ 

proceedings in the Legislatures of New 

id Victoria had indicated that the larger 

favour of some concessions to the claims of 

ere were keen debates on the Constitution 

le Senate, and various ingenious expedients 

for the prevention of "dead-locks." The 

session of the Convention began at Mel- 

uary 20th, • 1898. There the Financial 

ght up its report, and salvation was found 

y f^lftiiHP," The duels between New South 

I Australia on the claims of in-igation and 

(pect of the rivers, and between New South 

ria as to railway rates, were fought out at 

great determination. A solution for dead- 

at last, and a jaded Convention gave its 

3 affecting the appeal to the Queen in 

vera then and later the subject of much 

J. The Bill was then finally revised by 

nmittee, which had remained in existence 

■Jtercised the most scrupulous care over the 

I of the Constitution. On March ICth the 

by the Convention; on March l7th, after 

s for the Queen and for Australia, the 

1 the proceedings of the Convention closed. 

la was fixed for June 3rd by New South 

od Tasmania, and for June 4th by South 

jither Queensland nor Western Australia 
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was any move made at this time. It was soon apparent 
that the opposition to the measure in New .South Wales 
was very serious. First, there was the' "democratic" 
opposition, which was directed to the equality of repre- 
sentation in the Senate, the powers of the Sguate, and the 
rigidity of the Constitution. SocondIy?^herc was di»- 
Hatisfaction with the financial arrangements, which, it wu 
contended, would throw upon New South Wales a heavy 
burden of taxation to meet the^^eceasities of Tasmania and 
Western Australia. Thirdly,,^ere was the fear of tbe 
people of Sydney that federation might endanger the 
commercial position of that city by its inevitable variation 
of the fiscal policy of the colony, and by enabling Melbourne 
to "capture" New South Wales traffic. FinaHTTtbo old 
sore of the capital wa.s re-opened, and a claim was mad* 
that either Sydney should be made the seat of (jovemtnont, 
or at any rate that Melbourne should not. When at last a 
vote was taken it was Found that, although there woh a 
small majority for the Bill, the statutory number of vot«» 
{60,000) had not been cast in its favour. In Victoria and 
Tasmania the Bill was carried by a majority of five to one; 
and in South Australia by two to one. The voting was oa 
follows : ' 

/ Vvtcnto 

\ RUManM 

I For. Against. Uijoritr. the BdU. 

New South W«l™, TL-igs 66,328 6,367 ««8 

Victoria, . 11)0,520 S8,09i) 7e.«l 4SM 

TaBmniiin. 
South AuHti 



30,M)0 17,320 18,4fl0 



The number of olectoi'a voting shows some improve 
on the election of members of tbe Convention; 
increase is far short of what might have been ex] 
from the amount of attention which had in the 
been given to the subject \w the pres.s and on the pisl 
It should \k. added in explanation of the small ' 
Sonth Australia that when the vote wiis takci 
colony the failure in New South Wales was known. 

' I'Kfonan I'ror Boot. 189d-98, p. Sd. 
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lollies had accepted the BilJ.it was within the 

Premiers' agreement that they should address 

have the Bill enacted. But federation with- 

h Wales was not a matter of practical politics, 

erywhere recognized that no effort whould be 

hide all the colonies of Australia. After a 

yn in New South Wales, the Premier (Mr. 

d been the principal critic of the Draft Bill 

le Bill of 1897-98, presented, and the Legisla-] 

adopted with some amendments, the niodifi- 

Constitution required by New South Wales 

of Premiers was held in Melbourne on 

1899, and the six colonies ware-TEpwwftn 

nceofQueensland being hailed as a pledge of 

le federal cause. The conference agreed to 

amendments: (1) The substitution of an 

ity of members for a three-fifths majority at 

ig of the Houses on the occasion of " dead- 

" Braddon Clause " (sec. 87) to be limited to 

"until the Parliament otherwise provides"; 

)n of a clause enabling the Parliament to 

assistance to necessitous States ; (4) a further 

rritorial rights and a special provision relat- 

ind ; (5) the application of the " dead-lock " 

the amendment of the Constitution. The 

of the capital was settled by compromise^ 

New South Wales, but not within 100 miles 

until the seat of Government should be 

uiient was to meet at Melbourne. 

3 were at once made for a second Keferen- 

South Wales questions of constitutional 

eh had played an important part in the 

1, went into the background, and the attack 

rainst the financial arrangements and the 

.he capital. But the conditions of the fight 

the fact that Mr. Reid was now in favour 

it was his influence that carried the day in 

ation. On June 20, 1899, the New South 
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Wales poll was taken, and 107,420 votes were cast for and 
82,741 against the Bill ; majority. 24,679. The poll in the 
other colonies was : 



Victoria, 
8. Austral ia. 



17,1 >53 



60.000 

Tunutnia, 13,437 T01 

In September a vote was taken in Queensland, and there 
was a majority of 7+02 in favour of the Bill— For, 38,4.88 ; 
against, S0,99G. 

Western AuBtralin still stood aloof, in the hope of further 
coQcessions in the matter of ciu^tomti duties and the trans- 
continental railway, and it was not until after the Bill had 
received the Royal Assent that a poll was taken in that 
colony. The voting was — For, 44.800; againat, 19,691; 
majority, 25.109. 

Addresses to the Crown prayin}; for the oiiactmunt of 
the Bill were mlnptetl in New South Wales, Victoria, 
Tasmania, Soutli Australia, and Queensland: and the mI- 
dreases and the Bill were transmitted to England. 

On the invitation of the Secretary of State, delegates 
representing the colonies which had adopted the Bill pro- 
/ceedod to England to confer with the officials of the 
/Colonial Office and the Law Officers in England. The 
/delegation consisted of Mr. Barton (New South Waloa); 
Mr. Deakiu (Victoria); Mr. Kingston (South Austmlia); 
Air. Dickson (Queensland) ; and Sir Philip Fysh (Tasmania). 
Western Australia, which was anxious to secure amend- 
ments to meet the special circumstances of the colony, was 
separately represented by Mr Parker, Q.C.; New Zeahind, 
:'which \iaf\ held aloof from federal politics since 1891, made 
representations through the Agent General. Mr. W. I'. 
Reeves, that provision ought to be made whereby Now 
Zealand, which under the Bill might become a State, should 
be permitted to come in whenever she pleased on the same 
terms as an Original State; that New Zealand and the 
Commonwealth might make common arrangemeuUi for 
defence ; and that there should be a right of appeal from 
New Zealand to the High Court of Australia. 
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istralia and New Zealand lodged memoranda 

eir case; and the observations of the Law 

e Bill were laid before the Delegatea^ The 

sented a counter memorandum dated March 

nd thereafter conferences and negotiations 

ig until after the introduction of the Bill to 

ome minor amendments in the covering clauses 

?& agreed to ; and the question of the appeal 

in Council became substantially the single 1 

ute. The Constitution (section 74) provided 1 

leal should be permitted to the Queen 

Y matter involving the interpretation of the I 

r of the Constitution of a State unless the ] 

i of some part of Her Majesty's Dominions, 

Commonwealth or a State are involved." 

ided that, save as thus provided, the pre- 

,r appeals as of grace should be imimpaired, 

irliament of the Commonwealth might make 

ihe matters in which leave might be asked. 

to these provisions were obvious. The 

drawn from the Queen in Council were 

on which, in the words of the Law Officers, 

1 Council has been able to render n»ost 

;e to the administration of law in the 

lestions of this kind, which luay sometimes 

ieal of local feeling, are the last that should 

'rom a Tribunal of appeal, with regard to 

raid not be even a suspicion of pre-pos- 

proviaions of the section safeguarding the 

e " public interests " of other parts of Her 

nions were concerned, were vague and 

the Commonwealth was receiving extended 

ation which might well affect places and 

Australia. Finally, the Law Officers urged 

ion of the prerogative to allow an appeal 

igB of the Loodou CoafereDce, see Papers relatiag to 
e AuBtrtituui Coloaiea, publiiheil id the Fkrliamentuy 
id in the levernl colonies. 
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to Her Majesty in Council woultl iiccomplisli the 
(lenirc of Her Majesty's subjects both iu England tSi9 
Australia, that the bondn which now unite them may lie 
8trengthene<l rather than severed, and by ensuring unifonti 
interpretation of the law throughout the Empire, facilitate 
that unity of action for the common interests which will 
lead to a real federation of the Empire," 

The delegates held that the clause was part of thf 
federal agreement wliich had twice n-coivod ihe approval 
of the people of the coloniei^ ; that an anion(lment< would 
iitake the Constitution no longer the vor^' instniment 
which the people htu\ accept^nl, and cited the declaration of 
Hr. Reid that " there will l)e no safety or security for 
Australian union imtil it is known that the Bill that 
Australia has drafteil for the Imperial Parliament to paim 
word for word is passed by that august Tribunal won! 
for word." Finally, they urged that while the real links 
of Empire were the eunsciousness of kinship and a common 
sense of duty, the pride of race and history, the cause of 
Impt^nal unity wonKI not be aided by puttinfi; in apparent 
conflict the Federation of Austntlia ami Imperial Fedrr- 
tttion. 

In the later negotiations the (Queensland ilelegiite sopa- 
nttetl himself from his colleagues, and public opinion in 
Australia was strengthening the haiirls of the Imperial 
authorities. A conference of Premiers in Melbourne, after 
urging that the clause as drafteil could not work injuriously 
to the interests of the Empire, observed that aa the only 
alternatives seemed to be an amendment of the Bill or 
poetponeineut of its cousideratiou, they did not hontato 
to say " that the latter course would be much mure ubjtsc- 
tionable to Australians generally even than the former." 
()n May 14th Mr, Chamberlain introduced the Bill into 
the House of Commons, and after some further negotiatiotin 
an amendment was agreed upon.' The debates in both 
Houses were marked by a cordial welcome of the Bill front 
k ftU political parties, and the only criticisms hoard were of 
' See chapter iv. 
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se and of the steps taken by the Colonial 
ascertain Australian opinion on the subject 
the Queen in Council. Th e Bill rece ived 
lent on Jul^ 9th^ 19U0^ 

iny group of States been so signally marked / 
for political union as are the six colonies a£ — J 
lough new countries, whose whole life lies 
)d characterized by gi-eat movements of the 
the old world, there is l less diversity of 
(longst them than ia .to Be found in most 
nt.i-ipK ^ TJ.plip-inuH tlifference s there are in 
;tarian strife, though bitter enough, affects 
it few. The State has been strictly im- 
there has been no party of irreeoncilables. 
I has long been siitEcient to enable a united 
and with the nations of the old world ; it i» 
«t the same afl the population of the United 
! British North American Provinces at the 
•espective unions. In distribution of popu- 
liea satisfy the condition of union laid down 
there sliould not be any one State so much 
than the rest a.s to be capable of vying in 
nany of them combined," and again we may 
juccessful union of the Canadian Pi-ovincea, 
bers of Upper and Lower Canada bore much 
on to each other and the other provinces as 
of New South Wales and Victoria to each 
)ther Australian Colonies, The six colonies 
ccupants of a continent and its adjacent 
1 extent of territory little less than that of 
'ears of foreign occupation, once common, 
dispelled. There is no " No Man's Land " ; 
of the colonies are co-terminouH ; every 
nainland except Western Australia touches 
,wo of her sisters ; Soutli Australia touches 
uial boundaries are generally no more than 
es; and at the present day the judge who 
from Sydney to Bi-oken Hill travels via 
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Melbourne and Adelaide, while a larf^ part of New Soi 
Wales, the rich " Riverina," has its natural port at Md 
bonnie. Every colony has an extensive coast Una well 
fiimiBlied with harbours unaffected by the seasons. Tho 
coast districts am thu places of closest settlcinent ; and 
from the tirst the sea has been the gruat highway of 
colonial traffic, ao that the difficulties! of iiiternal conmiuni- 
cation, anil notably the absence of great navigable rivers, 
have not prevented intei-course butwecn the centres of 
population. In all these respects the Australian Colonies 
greatly differed from the British Provinces of North 
America, which fell into four distinct groups, sharply 
severed from each other by natunil obshwios, and tindinj 
thtfir access to the world by foreign outlets' The 
tances in Australia, it is tnm, are grt-at — from Bris! 
to King George's Hound is 2-^00 miles. But di«ta»oe 
relative thing: to men who have made a journey of 12,000 
miles and perhaps spent four months in the paaaage, 20<'0 
luiles traversable in little over a week is no more than 
neighbourhonl. That Australians regan.1 distance on the 
grand scale has been more than once proved to British 
statesmen. There is nothing in the life or occupations 
the people to cause deep divergence among the coloi 
The familiar separation is between town and countrj-, 
between colony and colony, and while the fact tliat a 
part of Australia is within the tropics would notoi 
tend to conditions of lifv there diffi^rcnt from thom 
the teinperate parts, there is no policy to whicli 
colonies are more devoted than "a white Australia," with 
all that that implies. To the solution of the same prob- 
lems of government — the holiling of the public lands, tlw^ 
regulation of mining, fiscal policy, the relations of the 
state to religion, national education, and a host of othern 
— the colonies have brouglit the same slock of political 
'"ThaM oIwImIc* arc to be ■nrroonntcil, nature ia to bo vUKjiiUbed, 
BDd tlw oamiawdkl onttat «{ euh territory plaoed liy her to the lontli i* 
to be wrtsl«d round to the cut aod west hjr lion of political ndlwafa 
coiMlrncted at enonnoDi cuat tn the Csnadikn people" (Mr. Goibllrln- 
Smith in the CoMrmjvmry Utritf. 1884), 
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brought with thern the same conmion law ; 
wived and developed similar institutions, 
voiirable eoiiditions it may be wondered why 
Q SO long delayed. The wonder should rather 
B now been accomplished. Writing after the 
f lfi91, Professor Jenks said:' "If the Aua- 
lies accomplish federation under existing 
, they will succeed in a political experiment 
ere is practically no precedent in modem 
irough modem history there has been but one 
;ause of political union between communities 
x;e or the fear of physical foree. In Switze^ii' ' 
y, A ustro- Hungary, Sweden and Norway, the 
of America, Canada, Mexico, Central America, 
been always the same. No community has 
ink its fortunes with the fortunes of another, 
itigated by fear of violence from that other or 
. Many attempts have been made on other 
\.y other excellent motives have suggested 
' thinking men. But the determining cause, 
iver the hill, has always been foree or the fear 
ion subjection to the Crown went far to satisfy 
r political union as there was. The Provinces 
parated and remote from each other, had a 
jhbour from whose territory had proceeded 
J act of hostility, who made no secret of her 
the existence of their " political system " on 
Continent, and who in 1865 was flushed with 
iphs achieved for the cause of American unity 
f what she regarded as the active hostility of 
jstralia has had no such dangerous neigh- 
rship in the British Empire, which was in 
mae of offence, has been the security of 
ince the development of anything like a 
in Australia, the British Empire has been at 
at any rate as world politics are concerned, 
the shield of Empire from external dangers, 
' Goremmfiil of Virtoria, p. S73. 



the colonies have rarely been reminded that they wort- 
<lependeiicie8, and in gcnoitit, if they have had jrround to 
complain of the mother country, it has been on the score of 
inditTerence to the claims of Empire rather than any 
preBBure of lordship. Within their own territories the 
work of pioneent has been carried on without fear of n 
hostile aboriginal population. The absence of national and 
religious feuds, such as divided Upper and Lower Cana«la, 
haa been already referred to. If the sea has given every 
colony means^of communication with her neighbours, it has 
also opened to her the trade of the world. Unlike the 
Iliver Provinces of Canada, dei>endent for half the yt^ar on 
the licence of a foreign and often unfriendly Power for 
their exteitial trade, the development of internal communi- 
cations ha^ not been matter of life or death to any 
AuHtralian Colony, though in the latter stages of federal 
moveuicat the attitude of Western Australia in regard to 
the project<^d Transcontinental Railway has recalled, as it 
has perhaps been siiggestetl by, the story of Canadian 
Confederation. 

AuHtralia has been without all but one of the great 
causes which wei-e instrumental la bringing about the 
Confederation of 1867. Just as the North American 
Provinces complained that the Foreign Office was disposed 
to sacrifice Canailian intorostp. partly from ignorance of 
local conditions, and jiartly for the sake of a gowl under* 
standing with the United States, an the Australian Colonies 
complain that Australian interests in the Pacific arc too 
lightly reganled, and, if not given away, are bargained 
away for a compensation wliich may have some value fur 
other parts of the Etiipire, but is no direct advantaf^ 
Australia. 

The material prosperity of the colonies, and at Ui 
their phenomenal wealth, has tended to prevent 
growth of that " healthy discontent " which is the condition 
of political as well as economic prt^jeas. Tn 1890 it was 
Sir Henry Parkes'a boi^st : " There is no one so wealthy as 
we." Yet a statesman of Sir Henry Parkes's acumen uiiglit 
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that that waa not an arfjumeiit for changing 
as ajid the policies to which politicians were 
' reminding thuir constituents this happy state 
1 due. It waa in fact the lean years which 
9. the serious call to set her house in order. 
3S, whatever the coniUtioiis of their foundation 
I of government, are less state-s in the Old 
than trading and industrial communities ; 
ihip recalls membership of the " regulated 
r even the stockholding in the joint-stock 
lich have played so great a part in our 
ry. With rare exceptions " politics " means 
the tariff, or the conditions of holding ami 
mds and minerals of the state. The develop- 
■sources of the country is the chief concern of 
at, and the task is one in which the Australian 
! been no laggards. These very material 
lop a special kind of patriotism. Every 

a thinly populated country feels that its 

asset in which he has an appreciable share ; 
common distinction in older lands between 
a stake in the country and the man who has 
;ies9 in colonial politics. Every neighbouring 
al concern, on whose doings the shrewd man 
st keep a sharp look out. If there is to be a 
,ch must make the best bargain he can. If 
r has a small territory and you have a large 
;e wants water and you control the supply, if 

pay and his don't, you must protect your 
nust be well assured of advantages to your- 

agree to join him. 

! of urgent external affairs in Australian 
;d the growth of that rivalry and bitterness 
won to small contiguous communities. This 
temess were intensified by the concentration 
3 the capitals. Sydney and Adelaide contain 
-third of the population of their respective 

1891 one third of the population of Victoria 



88 THE fflSTORT OF AUSTRAUAir FEDERATIOff. 

was in Melboui-ne. The politicnl ititlucnce of a capital 
more than proportionate to its population, and the natiira 
Jealousy of Sydney and Melbourne a.s rival porto hu 
assumed a national character the inon> uerious because^ of 
the scope of Governmental action. The railway wars of 
QovemmentH are more far-reaching in their eflects than the 
rivalries of companies, for GoveminentH can employ more 
weapona in the fight.' 

c' In New Sou th Wales and Victoria tht- guiding principle 
of riulway policy hfw Iwen to secnrc its " legitimate traffic " 
for Sydney and MullKiume respectivply. The claim of each 
of the two great citieH to l>e the seat of govommcnt in any 
fe<leration hsa been an obstacle to union since Melbouma 
put forward it« claim in 1852 and added insult to iiyury by 
urging the special advantage of " a safe and capscioua 
harbour."' But it may )jv doubted whether the competition 

■ Cf. Tlie i;jiiDC»sUniI Railway Ilonler Tu Act, IH1I3, whinli coriUlni an 
loterBiting rw:ilAl of tyiiical wrnn^fB : " \Vlii<r«M Urge iiunii u( ■uunaj' ba*v 
been oxjKiiidpd by tlit> UovernnicDt in cxteniliug railway oommunioatioB 
with tbo loutbom and we<t«ni ilintrioU of the oolony foe the ptirpow ot 
promotiag a^fricultunl luid paitoral leUlemeiit in thoM ilUtricU ; mm) 
whgreaa Urge auma ot moDcy have at *arioui time* htea •xpruOwl by tka 
Ciovernment in harhour and river improTementt for the purpoae ol increaa' 
ing the ihipping facilities of tha colony ; and whercai a large inm of money 
baa imta anil ia being annnally paid by the Goveromeat Id auhajdlring 
direot atciiin cominuni cation with Europe, primarily with tbs object ei 
taaititAtiiifi the apeedy and direct ihipment of goods and prnduce tharafron 
and thereto : and whereaa it han been aaoertAined that dlfrcrootlal ntM «i 
the railway Uncie of tha neighbauring coloniea have bern promolgated and 
otherwise arranged for, which have bad and are continuing t« hare the 
efTect of diverting the trafGo which ought legitimately to be conveyeil over 
the railwaj liiiM of thi* aitouy, thereby entailing n conildenhle Im* of 
railway rerenae ; and whereaa it !■ considereil desirable to iireieut as tar 
•a practicable this divewon of traffic "—becBiue theee thing* wem ao. 
erery ton of ttation produce crossing the border was to pay a niiway tax 
of X2 IQr. : every person who attempted to evade tliv tax was liable to a 
penally of £100. and everything »uimate or inaniaute eom-Tnieil in ibe 
edieutuiT. teams, drays, and produce waa deulared forfeit. In BDcb 
cirvunutancee, one doea not wonder that the oooatnwtion ot a railway 
by one colony to tbo borders ot her neigbboar's territory often provoked 
feelings similar to thiiee i-s1te>t fiirlli in aome qnartara by the proJwt||~ 
the Charvnel Tunnel. 

■reftiaiui fntftrdiagt, Lajidalir* Cinaitii. 1832, p. 197. 
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1 has been tlie most serious incideut iu the 
lC two cities. Speaking of the city states of 
^s, Freeman says : " The highest point which 
I can reach has coiitmonly been found in the 
ly between neighboiiring cities." In more 
i the colonies liave been city states. 
)8t acle to federa ' ""j^in ''°° been the fact 
exception of the tariff, the subjects calling for 
have been those which in Australia attract 
attention. The need for union has been 
Lly to those who have been responsible for the 
I of affairs, and it has been some compensation 
iveniences which have attended the rapid 
colonial ministrieN that this class has been 
igislatiires have been apathetic ; even when 
Ivanced so far that the Federal Council Bill 
icussion, thin attendances in the House bore 
le lack of interest in New South Wales, 
South Australia. A cynical public readily 
■al of a " professional politician " to the billet- 
e of his class. For the rest, the description of 
1 in New South Wales in 18S4 by W. B. 
ilf no enthusiast for federation— though 
■ay of contrast to Victoria, where " for some 
(1 been a strong public opinion in its favour 
.tesiuen merely expressed," may serve as a 
the public attitude throughout Australia — 
it of doubtful ultimate advantage, and an 
impt to accomplish it dangerously premature ; 
re in favour of it differed as to ways and 
inally, there was "a large party, as in all 
ions, who give the matter little or no con- 
II, is influenced more easily by a cry than by 
md which is consequently disposed to regard 
and activity of other colonies as signs of 
crests of their own." There were those wlio 
Lstmlian federation meant separation ; there 
10 saw in the anxiety of the Home Govern- 
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meiit for federation, a desi^^ U> ptep&re ttie way for I 
Imperial Federation, which to them meant the nncritice of 
Helt-govemment. Finally, the aJvent of the Labour Party 
since 1890 provided an organized body of opinion pledgoil 
to resist all Hchemes which "did nothing for the pwjple" ; 
And the members of this party, with Nonie exceptions who 
with great coura{;e and at some sacrifice separated them- 
selves from their fellows, were opposed to every practicable 
federal scheme. 

Amid these diHiculties — the yieatest of ^t-m alj yaw 
lodmeren ee — anJ" the great cl eava ^ ^e in fiscal p ftlJtiy, tbn . 
fedemi movement had to make its way. -The-fcnmemt ■ - 
d isBBters awakeni -d a fpimp nf i^ympftth y, and the burden of 
Uie common tm ilb)" '""" ""'■"■'■■""';■ "hi-..! — In regard to 
tlic tariff a modus vivrrmti became possible, through the 
acknowledged necessity for developing the intercolonial 
tiTwle. The growth in the proportion of " native bom " t« 
the whole population, the existence of Australian questions 
and the untiring zeal of a band of enthusiasts in oach 
colony have created a sentiment sufficiently strong to serve 
HM an impulse to action. Ttie votes cant at the first Refer- 
endum were an improvement on those cast at the election 
of the federal convention, and the tiecond Hefercndtim 
marks an advance in popular interest upon the tirst. It is 
eo^ to point to the fact, that at the convention election 
oa\y from 25 to 51 per cent, of the electors took the trouble 
to vote, at the first Referendum only from 40 to 50 per 
cent. and at the second Keferendnm only 36 to 67 per cunt., 
as compiuTd with from 50 to 70 per cent, at goiicral 
elections presenting no buniing national i|ne«tiori. But it 
is hard indeeil for any single public ijuestion to compete 
with the varieil attractions of a general election. Local 
wants are the matters of tirst consideration, and the 
member, no matter how distinguished his past services or 
present position, must never cease to be the parliamentary 
agent of his constituency or he will soon cease to be a 
member. That this is so is due not to the l»«sene8s of 
members or constituency. In a country like Australia, 
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intral government has functions which else- 
inied out by local agencies or by private 
ere must be someone to do the business of the 
with the central government ; and the satis- 
Dcal wants may well mean the difference 
perity and adveraity. After these, there is in 
xstion, the personal element — the contest in 
ncy between two or more known men — and 
of the perKonal canvass, which counts for so 
remotely, there is the knowledge that on the 

election depends the fate of the Ministers. 
ot measures " that in ordinary times give to 
interest for the mass of mankind. With the 
pei-sonal element eliminated, it is a tribute to 
the workers on both sides that at the second 
583,865 of the 983,486 electors recorded their 
len we observe that 422,788 votes were cast 
id only 161,077 against, we see that it was no 
hich declared that the people of the colonies 
unite. The federation of Australia was a 
n expression of the free will of the people of 

it, and therein, as in some other respects, it 
itriking manner from the federation of the 
, of Canada, and of Germany. 



CHAPTER III. 

THE NATURE AND AUTHORITY OF THE 
FEDERAL COMMON WFIALTH. 

On September 17th, 1900, the Queen by Proclamation 
declared that the people of the colonies of New South 
Wales, Tasmania, Victoria, Queensland and Western 
Australia, and the Province of South Australia should be 
united in a Federal Commonwealth under the name of 
'*The Commonwealth of Australia"; and on January Ist, 
1901, the day appointed by the Proclamation, the Common- 
wealth became established and the Constitution of the 
Commonwealth took effect, in accordance with sections iii. 
and iv. of an Act of the Imperial Parliament known as the 
Commonwealth of Australia Constitution Act, 1900 (63 and 
64 Vict., c. 12). The preamble of the Act recites the 
agreement of the people of the colonics "to unite in 
one indissoluble Federal Commonwealth under the Crown 
of the United Kingdom of Great Britain and Ireland and 
under the Constitution hereby established." The enact- 
ing part of the Act consists of nine sections, known 
as the " covering clauses," and of these section ix. con- 
tains the Constitution. Substantially the Act falls into 
two parts, of which the first eight sections and the 
introductory words of section ix. have the ordinary 
character of an Imperial Act and arc unalterable save 
by the Imperial Parliament; while the second part 
consists of " The Constitution *' in 128 clauses, and is made 
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the Commonwealth. (Conatitution, section 

to conferring the power to establish the 
li, the covering clauses prepare the ground by 
epealing the Federal Council of Australasia 
1 (section viii.) providing that the Colonial 
:t, 1895, shall no longer apply to any colony 
me a State of the Commonwealth, but that for 
1' the Act the Commonwealth shall be taken 
veming colony. Section ii. enacts that pro- 
Act referring to the Queen shall extend to 
in the sovereignty of the United Kingdom ; 
deals with the operation and binding force 
1 defines the operation of laws made by the 
the Commonwealth under the Constitution. 
ines the leading terms of the Act. 
the hindrances of political study that more 
ranches of knowledge we have to work with 
irming part of the popular language, are full 
is9 of popular notione : they are employed 
meaning, and are not susceptible of exact 
e terms which describe the various unions of 
the full this disadvantage, and though their 
■ be in some cases no more than an incon- 
:)thers they are an impediment to clear 
institute a real and substantial evil, 
L-TH ANU State. — As to " Commonwealth," 
lo more than explain that "the Common- 
nean the Commonwealth of Australia ai 
ier this Act." But it introduces the term 
designation of " such of the colonies (which 
Qce') of New South Wales, New Zealand, 
ismania, Victoria, Western Australia, and 
,, including the northern territory of South 
r the time being are parts of the Common- 
h colonies or territories as may be admitted 
led by the Commonwealth as States " ; " and 
irte of the Commonwealth shall be called a 



' State,' " The enumeration of the colonies eligible in the 
first instance to become members of the Commonwealth U 
a matter of political significance. It includes none but 
"settlement" colonies, which have a common civilization, 
and which have all had a sufficient training in self- 
government. Fiji i» a member of thv " Aiintralasian group" 
of colonies, as detined by more than one Act ot Parliament, 
and she was a member of the Federal Council of Austrahwia. 
Bitt the i!<lands of the Pacific, whatever their importance, 
could hardly be associated tut partn of a democratic goveru- 
ment, and their organic relation with the Commonwealth, 
if it be established, will be that of dependents rather than 
memberw. 

The term "Commonwealth" and the term "State" are 
both ambiguous in themselves, and uro fre(|uently used 
with implications and inferences that create further 
confusion. In the Australian Constitution the tomi 
"Commonwealth" describes the whole political organutm. 
the term " State " the part ; but in Mr. Burgess's PoUtiaU 
Scienot itii'l Constitutional law — a work that wad 
frequently referred to in the debates on the Constitution, 
and will be an important aid to its elucidation — tlio tcnntt 
are reversed in the case of the United States, as the author 
found himself bound in defiance of the Constitution to 
assign the term " state " to it« ordinary use amongst 
publicists, to describe the sovereign organinm, and there- 
fore had to lin<i some other term to designate the part. 1 
shall endeavour to mark the distinct uses of this term by 
writing "state" in the juristic sense with a small s, and 
" State " as used in the American Constitution and in thb 
Constitution with a capital S 

The name " CommoDwealth of Australia " hu been 
vigorously attacked upon several grounds. In the first 
place, it has been contended that it is a break in uni- 
formity ; that Australia should have followed Canada, 
and become a "Dominion," if it did not assume the title 
proposed for Canada but rejected in deference to the 
ausceptibiliUes of the United States—" Kingdom." It ia 
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pa to say here that the union of the Australian 
us _ fun dam en tally from the union of the 
Canada, and that the name Dominion has 
'A for too long with features which Australia 
to copy. As to the term Kingdom, it must 
d that the present union took shape in 1891 
im had hardly begun to express itself in the 
alty of to-day. The " Kingdom of Australia " 
I be acceptable to none : one class would 
lace to democratic institutiona, another would 
sation of a " distinct dominion " a suggestion 
nent of the Empire. The name "Common- 
tralia " doea not and did not in 1891 indicate 
eparation or republicanisui. It was adopted 
utional Committee in 1891 on the suggestion 
Park&s, whose fancy led him to pay his 
liration to the statesmen of the " Commou- 
." Perhaps if this origin had been better 
me would have met with more opposition. 
i title wa-s a&^ociated with Mr. Bryce'a 
imonwealth, tirst published in 1S8S, the 
f knowledge as to the working of federal 
aongat English speaking people. The term 
; much notice into the popular discussion 
and having tlius taken root was adopted 
jurse. 

Commonwealth" is not without ambiguity 
If. The habit of identifying a colony with 
has not unnaturally led to the use of the 
iwealth," where the constitution evidently 
ral government or some particular organ of 
ernment. In fact, in the Act and (Jon-sti- 
it least three distinct though connected 
st, the political organism establisht'd under 
lly, the territorial limits of that political 
*dly, the central government or some appro- 
lereof. Where the constitution prohibits 
ealtb" from making laws of certain kinds 
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{as in sections 99, lOU, 114, 116) the prohibition of courtie 
is addressed to the Parliament as the legislative organ of 
government ; but such prohibition does not bind the Com- 
monwealth as a political organism, for the constitution 
may be amended by the Commonwealth. 

The Commonwealth is not an organization consisting 
merely of a Parliament cxerciiiing limited powers with an 
executive of judiciary to support it, though that is the 
implication of the common and convenient expre-ision 
"Commonwealth Powers." There is an organization behind 
the Parliament which, save for the supremacy of the Im- 
perial Parliament, ia the political superior over all iU parts, 
and over all persons and things therein. The Common- 
wealth, in its ultimate organization, short of dissolving 
itself or otherwise infringing an Imperial Act, may exorcise 
every power of government within its territory, and strip 
the States— which exist as governmental agencies only, by 
the sufferance of the Commonwealth — of every power. This 
IB no more than follows from the analogy of the Common- 
wealth to a " state " in the juristic 8en.se. It threatens 
nothing to the security of the States in the Commonwealth; 
for the acknowledgment of the organic nature of the 
Commonwealth does not imply anything as to the form 
of the organization, and certainly does not imply unitary 
action by bare majority.' 

THE ORIGIN OF THE COMMONWEALTH. 
The Commonwealth, with its constitution, is a li 
institution, since it was established under the authority of 
the acknowledged political superior. The Constitution is 
first and foremost a law which is declared (section v.) to 
" be binding on the courts, judges, and ]>eople of every State 
and of every part of the Commonwealth." The agreement 
of the colonies, which was the occasion for the law, is no 
more than one of the circumstances to which resort may be 
had in interpreting the law. The form of the eatabliah- 
nient of the Commonwealth may be compared with 
■Sm Appendix A~-'Tbt Nfttoreof Foleral Union." 
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LEADING FEATURES. 67 

he Constitution of the United States. The 
the people of the United States, tlo ordain 
has a threefold significance. First, it pointe 
al or unilateral as distinguished from the 
lature of the Union ; secondly, as the act of 
i not of their governments, it negatives the 
te union ; and thirdly, it indicates the de- 
I of the state. In the formation of the 
fi, the free a.cknowledgment of the contract 
istitution may be made vrithout impairing the 
e Union, because the Constitution is the act 
ed sovereign authority. The people do not 
and establish; tbey have agreed to unite; and 
of that agreement the most scrupulous care 
lake the popular participation a reality and 
secondly, as in the United States, the Com- 
Vustralia, being a union of the people of the 
J and not of their govetninents, is no mere 
nd thirdly, the insistence of "the people" 
lemocratic origin and nature of the union, 
's the character of the institutions of the 
, that it is to be a state in which Lincoln's 
sld, where there is to be government of the 
eople for the people. 

iTURE UF THE COMMONWEALTH, 
□ that the Commonwealth forms a single 
inity, though a dependent community; and 
consider what is meant by the description 
he first place, the term " federal," which is 
Q conjunction with "state," is more appro- 
describe a form of government in the state, 
nment exists where a state distributes the 
oment between two classes of organization 
eminent affecting the whole territory and 
be state, and a number of local govern- 
particnlar areas and the persons and things 
are so far independent of each other that 



es NATURE OF THE FEDERAL COMMONWEALTH. 

the one cannot destroy the other or limit the powers 
of the other, or encroach upon the sphere of the 
other as determined by the state in the Constitution. 
Both are completely subject to the state. Either may 
be changed or abolished at will by the state.^ This, 
while it imperfectly describes any existing Federation, 
is all that can be said of every Federation,* and would 
indeed require modification and explanation to fit the 
Dominion of Canada. But the observation of Fe<leral 
Oovemments leads us in the case of any particular fede- 
ration to consider what is its organization in various other 
particulars. The following are from this point of view, 
the leading features in the Federal Commonwealth of 
Australia : 

1. The Commonwealth is formed of communities which, 
whatever their earlier condition, were at the time imme- 
diately preceding the Union separate and independent in 
their relation to each other. In the formation of the Com- 
monwealth there is no severance of existing communities. 
as in Canada, where the legislative union of Upper and 
Lower Canada was dissolved by confederation. But tlie 
question of disintegration was raised in relation to Western 
Australia and Queensland ; and there is full power to form 
new States within the Commonwealth, either by th<» 
division or the union of States' territory. (Constitution, 
section 124.) 

2. The Commonwealth (Jovernment is a government of 
limited and enumerated powers ; and the Parliaments of th»* 
States retain their residuary power of government over 
their territor5\ 

3. The Commonwealth Government and the State are 
each organized separately and independently for the per- 
formance of their functions, whether legislative, executive, 
or judicial. The powers of the States come from the 
organization and powers which were theirs prior to the 
establishment of the Commonwealtli. Though they owe 

* Burgess, PolUical Science and Const UutioncU Latr, vol. ii., pp. 5, 6. 
' See Appendix A. 
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as " States " to the Act, there is no break in 
of the political existence which began as 
Province." But thougli the Commonwealth 
emnientiS are separately organized, the Com- 
1 the State system must be regarded as one 
the United States the disposition to treat the 
ate authorities as foreign to each other has 
ed as founded on erroneous views of the 
itions of the State and Federal Governments. 
itates is not a foreign sovereignty as regards 
■tea, but is a concurrent and within its juria- 
mount sovereignty"; their respective laws 
a one system of jurisprudence which con- 
? of the land for the State, and the Courts of 
ictions are not foreign to each other, nor to 
;ach other as such, but as Courts of the same 
; jurisdiction partly different and partly con- 

of the purpose of the Constitution to recast 
i of the State, and the Constitutions of the 

poweis of their Parliaments are in general 
id as at present (Constitution, sections 106, 
modified of course by the powers conferred 
luionwealth Government, and by certain 
posed on the States. The organization of 
fflJth Government, — the establishment of its 
cutive, and judicial organs, and the defini- 
functiona, — is the principal subject of the 



ative powers of the C9mmonweaIth Parlia- 
1 general exclusive powers, A few exclusive 
jressly conferred, inclu<ling the power over 
administratiou taken over by the Conimon- 
nent (section 52) ; others arise from the fact 
e powers conferred upon the Commonwealth 
not derived from the existing powers of the 

■.man, S3 U.S. 130. And see thp judgmoiit of MiLrshaU, 
Virginia, 6 Wbeaton, 128. 
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States. The general relation of the " concurrent powM 
— to use the popular term — of the Commonwealth 
State Parliamentfl is fixed by the provision that in case of 
inconsistency the law of the Commonwealth prevails, and 
the law of the State is to the extent of the inconsistency 
invalid. (Section 109.) 

5, Subject to what has been naid in (4), the Common- 
wealth Government and the States Qovemmcnto are in 
their relations independent and not hierarchical. There U no 
such general supervision of the State in the exercise of the 
powers belonging to it as is enjoyed by the Dominion 
Government over the provinces of Canada. This is not to 
say that the respective Governments do not owe certaio 
duties to each other, or that the State or some of its or^niiN 
may not be in some cases the instniment of the Common- 
wealth Government. The exception to this independence 
is in the department of judicature, for the High Court of 
the Commonwealth is the head of the juilicial syst^>m both 
of the Commonwealth and of the States, and the St«t«.t m 
corporate communities are in some cases now amcnahlo uid 
in others can be made amenable to the jurisdiction of the 
Commonwealth Courts (Constitution, chapter iii.. "Tho 
Judicature"), Tho existence of a sphere of State activity 
which is subject to no sort of control by the legislative or 
executive or^^ans of the Commonwealth Oovernnicnt, and 
the absence of any veto by the Commonwealth Exectitive 
upon State legislation, are facts of great impottance in 
determining the limits of State powers. In Canaiia the 
existence of the controlling power of the Dominion Govern- 
ment has been referred to * as a reason for taking a more 
liberal view of the powers of the Provinces than is talccn of 
the powers of the States in the United Slates where the 
relations arc similar to those set up in Australia. 

6. The observance by the Commonwealth Goveminent 
and the States of the limits set to their powers is aecuted 
generally, but not universally, by the action of the Coutta 
whose judicial duties may involve the determination of \ 

'E-l- BatJi of TorVKlo T. Ltmhe. l2App. Ou. S75. 



le authority under which acta are done, whether 
;y is the Crown, a aubordinate legislature, or 
per save the Imperial Parliament. 

EEKITOEY OF THE COMMONWEALTH. 
jsaion may be used with different meaninga. 
'e seen that the Commonwealth is a territorial 
and its territory is the sum of the territories of 
ie territory of every State therefore is territory 
onwealth. But there are parts of the Common- 
I, not forming part of any State (Act, sections 
institution, section 127), stand outside the main 
'ederal government, and these are distinguished 
sfiion "territory of the Commonwealth" from 
y of the States." Such parts of the Common- 
le the State organization include : 
y of a State surrendered by the State Parlia- 
Y becoming subject to the exclusive jurisdiction 
onwealth (sections 111 and 122). 
y placed by the Queen under the authority of 

by the Commonwealth, or otherwise acquired 
lonwealth (section 122). 

ion 52 (1), the seat of government and all 
■ed by the Commonwealth for public purposes 
3 the legislative power of the Commonwealth 

and in the view taken in the United States, 
i power of legislation in the Federal Govem- 

it exists over any territory, carries with it 
isdiction in all respects, so that the territory 
sases wholly to be in the power of a State.' 

125, the seat of government of the Common- 
be determined by the Parliament, and shall be 
»ry which shall have been granted to or 
the Commonwealth and shall be vested in and 
1 Commonwealth, and shall be in the State of 
Vales, and be distant not less than one hundred 
;/i T. Clary, 8 Mass. 72 ; United Slatfn v. Cornell, 2 Masou, 



: NATURE OF TUB FEDERAL COyMOXWEAL' 

miles from Sydney. Such territory shall contain an area 
of not less than one hundred square miles, and such poitioiL, 
theri!»f aa shall consist of Crown lands shall be granted ta| 
the Commonwealth without any payment therefor. I 

A third meaning with which the expression " territory dr 
the Comiiion wealth " may be used, is in relation to property 
in the land and not governmental power. Nowhere is it 
more necessary than in communities in the economic con- 
dition of the United States, Canada, and Australia to 
ap|>reeiate the distinction between government and property. 
The vast areas of public and unappropriated lands form 
of the most constant subjects of legislation and alxorb 
attention of one of the largest departments of adtniii 
trattoii. In the United States and in Canaila the Court* 
have been called on again and again, in dealings between 
the central and the local power, to determine whether the 
transaction was one of cession or grant, of public power 
private right.' 

Section 125 is a typical case of difficulty. The ten 
employed — "granted to or acquired by," "vested in 
belong to " — are words of property rather than of jurii 
tion ; and it is open to question whether the section di 
with government and jurisdiction at all, whether the 
elusive power of the Commonwealth over the territory 
question docs iiot como from (j 52 (I) alone. Th 
clause in tj 125, which declares that such portion of the 
territory as consists of Crown lands shall be granted with- 
out any payment therefor, clearly designates a right 
property. It seems reasonable to conclude that the 
claiise in the section at any rate euibracOH property, 
that the word-s " or acquired by " point to acquUition 
purchase of lands other than Crown lands either 
voluntary dealing or by the exercise of compulsory poi 
under § 51 (xxxi.). 

<Cu«da, cL a. CatKariwt't MMatgtaid tMnhtrCog. t.Hfg.{\SS»),\. 
U, A.a «; Atl. OcH. </ OMortoT. Alt. Oat. of Dommian (1808). i 
700; ate. Unltod SUtea, C(ir^<Uv.Car]KfiIlS2&1,4 Wuh., C.a 371 ; 
/.rsvtiMvrfA V. Lotn, 114 O.S. A25. 



UNION UNDER THE CROWN. 

1 in the preamble is no mere expression of 
is a statement of fact to which the moat 
gal incidents attach. The Crown establishes 
ix-ealth, is a part of the Federal Parliament, is 
y of the executive power of the Common- 
etains the power (subject to limitations to be 
E entertaining appeals in Council. So much is 
;he Act itself ; but the Act does not exhaust 
of the Crown to the Commonwealth. The 
una there as in other dominions of the Crown ; 
gy to the practice whereby in the United 
: prerogative secures the people against an 
iT by the instruments of government, so in the 
rerogative is no reservation of personal enjoy- 
it to the Crown, nor even to any great extent 
he Imperial Government, but is an instrument 
[ and effectuating the powers of self-govem- 
i the paramount power of the Imperial Parlia- 
izes the dependent condition of the colonies, 
he Empire is manifested in the omnipresence 
ility of the Crown. Save in the rare cases in 
I purpose of suit in their own Courts, colonies 
1 exception by statute, the Colonial Govem- 
le Government of the United Itingdom, have 
existence save in the Crown.^ For this reason, 
nts of the colonies, though not sovereign, have 
the Empire that immunity from suit which 
Crown, A claim by the Crown in right of 
■i Dominions can be prosecuted, not merely in 
the Empire which is immediately concerned, 
3urt which, according to ordinary principles, 
3n of the cause ; and the adjustment of 
itween the different parts of the Empire is in 

Oortmrnfjil of Xew Ztaland. 'L.R. I. C.P.D. 



general not a matter for the consideration of the OiurL' 
The indivisibility of the Crown ia peciiliarly inanifeated by 
the position of the Attorney General. The Crown appeam 
in Court in any part of the British Dominions by the law 
officer for that part ; and it is immaterial that the particular 
interest involved is imperial, local, or touches some other 
part of the dominioas of the Crown. The Attorney (Jeneral 
for a colony, like tho Attorney (Jeneral for England, repre- 
sents the Crown and holda olBce under the Crown. In 
1879 the Houao of Commons adopted the report of a Select 
Committee, suppoi-ted by past and present Law Officers of 
the Civawn, to the effect thiit by acceptance of the office of 
Attorney General for Victoria, Sir Bryan O'Loghlen, member 
for County Clare, had vacated his seat in the House," 

The cj^lablishment of the Commonwealth in no way 
affects the participation of the Crown in the government of 
the Statics ; the principles which governed the relatione of 
the colonias to the Crown wilt govern them aa States. 
Notwithstanding the emphatic declaration of the ConftU- 
tution (section 2). that the " Governor-General appointed by 
the Queen shall be }ler Majesty's representative in thn 
Commonwealth," Uie Crown is represented in the Statex 
Governments by the Stat« Governor, or other administrator 
of the Government, Even in Canada the existence of the 
Dominion (.iovemmont does not sever tho connexion between 
the Crown and the provinces so as to make the government 
of the Dominion the only government of the Queen in \orth 
America, and reduce the provincial governments to the rank 
of municipal institutions; the several provincial govern- 
ments rem^n as Governments of the Queen within the 
limits prescribed by the Britlsli North America Act, 18fi7.' 

I Sm in ro JSofnnaH'. 7*r»V*, L.B. IS, Bq. KiS; la rv (yncnf.i/ BamiCur- 
t-^athn, a parte The tVowa (l8S*t, S8 Ch, IH». 04S t M<mJt r. OwMtf 
(CuAdal, 1874. 19 L.C.J. 71. Bat aoe >1»> A.U. foi OUariot. JVcracr, 
UR. *, A.a 7S7 : luid St. CatSannt'M MUUng aad Lmtbtr Coy. v. Op. 
(1888), 14A.C. 46. 

•iTiuwmf. i>(Ao/«. 1878. -ol, 2*5, p, HW, 

'ilaritimi Bunt q/ Canada v. Xiv Brummrt Reairrr OcitCTiW(l8n), 
A.C4S;. 




rSTITUTION " OF THE COMMONWEALTH. 

X)NTENTS OF THE CONSTITUTION. 
TION ' in the modem sense ia a fundamental 
ument of government. It eonsista mainly of : 
frame of government, which creates and pro- 
les for the continuance of the legislative, 
jcutive and judicial organs, and defines their 
-vera and relations to each other ; 
numeration of rights of the citizens or classes 

citizens against the government which may 
ry from the enunciation of a few general 
nciples which are rather counsels of perfection 
in practical restraints, to the most minute 
>vision3 on all sorts of matters rigorously 
iding the organs of government ; and 
isions for amendment. 

o contain a number of arrangements which are 
and temporary merely, but are necessary to 
chine upon its work. 

itution of a state formed by the union of states 
mplicated matter. We do some violence to the 
ract when we regard an ordinary constitution 
impact ot the citizens or a compact between 

and their government; but we need neither 

itory of thti tarin "Constitution," aeo The Bngliih Con- 
se Macy, eap. xlvii. 



i. 
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analogy not metaphor to speak of the agreement of the 
parties in a union of states. A» Professor Dicey remarks, 
" the foundations of a federal state are a complicated con- 
tract," and thi»i bargain may inchide many inattera The 
States are jealous not merely of possible encroach iiR-nts 
of the central government on their sphere, but of the 
passibility of a rival State securing any advantage over 
them in matters within the power of the central govern- 
ment. This jealousy is not l6.s.i apparent in the Australian 
Constitution than in others of the same kiml ; and it haa 
some very important consecjuences. The principle of State 
Gigiiality and State right, pressing upon and conflicting with 
the democratic principle, modifies the democratic character 
of the Constitution whicli, whore there is not room for that 
contlict. is the dominant note of the instrument. Fervid 
declarations of individual right, and the protvcUon of 
liberty and property against the government, are conspicu- 
ously absent from the Constitution; the individual itt 
deemed sufficiently protected by that share in the govern- 
ment which the Constitution ensures him. Another feature 
which belongs to the federal character of this instruincnt in 
that the Constitution in many cases does not coniine itself 
to contL'rring powers on the central government, but pre- 
scribes how those powers are to be used. This, in the 
opinion of an eminent and friendly critic (Sir Samuel 
( iriffitb), goes beyond the proper functions of a Constitution. 
Others see in these provisions indications of a general 
distrust of parliamentary institutions.* The contractual 
basis of the Conatitution seems a sufficient answer to both 
objections. 

If the Constitution makes fundamental some things that 
might be in the control of the governmental organs, it a]«o 
contains much that is not fundamental. There are many 
provisional arrangements which are completely under the 
control of Parliament, but which had to bo establislied 
before the government could got under weigh. Whether 

>Sm two tirtivlM by Mr, A. U. F. Lefro; in thf Ln>e (iaarirrif h 
April and Jnljr, ISM. 
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ements might not more conveniently have been 
a separate instrument, or put in a schedule of 
I useless now to consider. It is sufficient to note 
the Parliament otherwise provides," is a phrase 
us in all parts of the Constitution. 

PREMAOY OF THE CONSTITUTION. 

able of the Act recites the agreement to unite 
Constitution hereby established"; and the Act 
i the supremacy of the Constitution over all 
E government within the Commonwealth. 
Convtitiitions. — The Legislatures of British 
,'e necessarily existed under some higher law, 
■m the nature of the case recognized some limits 
rer other than their own will. These limits, 
re been so vaguely conceived, that in practice 
has hardly been felt. The paramount nature 
egislation has of course been evident; but the 
:al and Imperial laws has been different, and 
en little conflict. CJn the few occasions when 
. have been challenged as ultra vires, the Eng- 
and especially the Privy Council, have been 
their a.ssertion of the plenitude of the powers 
il legislatures, and have laid it down that "an 
ical legislature, lawfully constituted, has, as, to 
in its competence and the limits of its juris- 
operation and force of sovereign legislation, 
!Ct to be controlled by the Imperial Parlia- 
js colonial legislatures have beeip formed nn 
the Imperial Parliament; and the Acts giving 
)n to a colony have done little more than 
jcgislatiire, and have left the further organ- 
civernment within the colony if not to the 
;, at any rate to the control of the Legislature. 
executive power, and the origin of courts of 
have been in the Crown, but that in no wise 

■yn. L.R. 6. Q.B. I ; we nUo ft. v. BuroA, 3 A.C. 8811 1 
A.C. 117; Poiotllt. ApoUo Candle Coy., 10 A.C. 282. 
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withdrew these mattera from the control of the Legislature. 
The Crown ia commonly an immediate party to a colonial 
as to an Imperial Act ; most colonial laws are enacted by 
the Queen's Most Excellent Majesty, and not by any less 
authority ; and in all cases the express or implied assent of 
the Crown itself is given by actual contirmation or by 
"leaving the Act to its operation." 

The legislative power is ail -em bracing, and within the 
colony all other powers of government follow it, 

A Constitution, therefore, which establishes a Legislature 
not merely as a representative assembly responsible to its 
constituency, but legally bound by many and exact limita.- 
tions, is hardly le.ss a novelty in a British colony than it 
would be in the United Kingdom. This will be the more 
apparent if we consider for a moment what would be the 
position were the paramount power uf the Imperial Parlia- 
ment removed. In the colonies as hitherto organized, the 
removal of the only legal control would leave the colonial 
legislature unquestioned sovereign, wielding in the colony 
the same power that the Imperial Parliament exerts in the 
United Kingdom. In the Commonwealth of Au.stralia. 
however, the disappearance of the Imperial Parliament 
would not exalt the Commonwealth Parliament; the 
sovereignty would fall upon the Commonwealth aa 
organized behind the Parliament by the Constitution. If 
now we remember that the supremacy of the Imperial 
Parliament is a force rarely exerted, while the pressure of 
the Constitution is constant, we shall sec that there wa« 
reason on the side of those who murmured that a "cast-iron 
Constitution " was something essentially different from the 
Parliamentary rule to wliich the colonies had been accus- 
tomed. 

Meaning of " The Conttitution." — " The Constitution," 
therefore, in the Commonwealth is an exact term. In the 
first place, it gives the title to the Act of Parliament under 
which the Commonwealth is established. This Act may be 
cited as "The Commonwealtli of Australia Constitution 
Act" (section L). That does not mean that everything in 
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ichnically part of the Constitution ; it merely 
ommoti plan of taking the title from the most 
feature in the Act. The covering clauses 
iii., and the introductory words of sect ix.) are 
le Constitution ; from their nature, providing 
lishnient of the Constitution, and dealing with 
, they fitly stand outside and above the instru- 
fovem, and rest upon the supremacy of the 
liament. 

provides : " The Constitution of the Common- 
be as follows " ; and then nnder the title " The 
we find set out the organization of the 
af the Commonwealth, the duties, powers, and 
■f the organs of government, and the organi- 
Cominonwealth behind its government. " The 
" then, is a definite instrument, having the 
■liament for its source, binding the organs of 
which it establishes, and therefore superior in 

the enactments of the legislature which it 

it may be freely altered or added to by the 
Ith as is provided by the instrument itself. 
:itution and Constitutional Law. — In the 
.itution, we are familiar with the fact that the 
: Constitution " does not exhaust the rules 
our system of government is carried on ; there 

as well as the law of the con.stitution, to com- 
irms " constitutional " and " unconstitutional." 
onwealth, there is a further complication ; for 
tution " does not exhaust even the Consti- 
in force there. An exhaustive constitutional 
ardly be compiled for any part of the British 
thout codifying the whole or a great part of 
law. The Parliament has power over several 
,aws on which are ordinai'ily regarded as part 
anal law — e.g. the qualification of candidates 
'or the Parliament, disputed elections, privilege 
i and the members thereof, naval and military 
irganization of the Civil Service, the establish- 
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ment of courts of justice, etc, Theu there is the consti- 
tutional law affecting -the CoinmoQwealth aa a part of the 
Empire, or aa a dependency. There ia the cotmti tutional 
law of each of the State-s. There are rules affecting the 
relation of the Government to the subject and the subject 
to the Government. Of all of these account must be taken 
by one who would understand the system under which tlie 
political life of Australia is lived ; and they alt form jiart uf 
constitutional law as generally conceived by Englishmen 

The AuthoAty of the Constitution in the State. — Tin; 
emphatic declaration of Art. vi. in the Constitution of the 
United State*, that the Constitution and the laws made in 
pursuance thereof shall be "the supremo law of the land," 
is not to be found in the Commonwealth Constitution. 
The Constitution Act can claim no higher force than 
belongs to an Act of the Imperial Parliament, and it U not 
the only Act in operation in the Common wealth. The duly 
of the Commonwealth Executive to maintain the Conxli- 
iution and execute the laws of the Commonwealth Parlia> 
ment is expressed in its very establii^hment {Nection 01); 
the duty of the judiciary to recognizf and enforce the 
" Constitution '" and the laws made in pursuance of it, is 
manifest. But the position of the States GovernnientM in 
different. They are not created and established by the 
ConBtitution ; their executive and judiciary are not «>- 
ordinate with, but subordinate to the State Parliament. 
The State Parliaments are bodies with " plenary powers," a 
phrase which would cover many extravngant claium. It 
might be plausibly contcndeil that in a State Court, State 
Law was paramount over Commonwealth Law, and that 
Commonwe&lth legislation wo^ there controlled bj' State 
legislation, even to the extent of giving validity to Acta of 
nullification passed by the State Parliament as to Acts 
of the Commonwealth Parliament. Or it might be urged 
that the Constitution set np a .separate and independent 
system ; that its laws were cognizable in the Federal Courts 
alone, and that all causeei brought in tlie State Courta i 
to be determined by the Stale law s as defined by the i 
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Theie would thus be imperium in imperio 
3 enforced by State Courts, Commonwealth 
id by Commonwealth Courts. We have only 
ir own history, even our recent history, to see 
dual system is conceivable. We remember 
less of the ecclesiastical and royal courta, the 
liralty and the courts of common law, the 
nmon law and the equitable jurisdiction of 
ir, as cases where distinct and often conflicting 
led to deal with the same persons and subject 
in the same territory. Even when the sharp- 
2t was bhmted by the acknowledgment of a 
rior, the existence of the separate systems was 
gal fact though its political importance was 

iasure of caution, then, the Act provides: — 
This Act and all laws made by the Parliament 
le Commonwealth under the Constitution shall 
linding on the Courts, judges, and people of 
y State, and of every part of the Common- 
th, nothwithstanding anything in the laws 
ny Slate."' 

e causes within their jurisdiction, the Courts 
are bound to uphold the Constitution and 
Commonwealth laws. As this is their duty, 
determine for themselves whether an Act of 
,t is in truth a law, whether it is within the 
itted by the Constitution to the Parliament, 
ition of the Coustitution, therefore, is not for 
of the Commonwealth alone ; it falls upon 
hroughout the Commonwealth, whatever the 
er which it sits. 

the Comui<nin>ealth Acl stribingly reaenblea the original 
'I. in the Conatitution of the United States. The draft 
giaUtiTB Acta of the United States and treaties are the 
B rBBpeutive States, and bind the judges there aa against 



CHAPTER V. 

DISTRIBUTION OF POWERS IN THE COMMON- 

WEALTH GOVERNMENT. 

The CoDstitutioD follows the plan of the United Statoj* 
Constitution in committing the functions of governuieiit 
— legislative, executive, and judicial — to three sepumtr 
departments. 

"The legislative power of the Commonwealth shall be 
vested in a Federal Parliament (section 1). 

"The Parliament shall, subject to this Constitution, 
have power to make laws for the peace, order, and ;;ood 
government of the Commonwealth with respect to " the 
matters enumerated (sections 51 and 52). 

**The executive power of the Commonwealth is voste*! 
in the Queen, and is exerciseable by the Governor-Gen«'niI 
as the Queens representative, and extends to the execution 
and maintenance of this Constitution, and of the laws ol* 
the Commonwealth" (section 61). 

"The judicial power of the Commonwealth shall U* 
vested in a Federal Supreme Court, Uy Ikj called the Hi^'ii 
Court of Australia, and in such other Fedei*al Courts as 
the Parliament creates, and in such other Courts a> it 
invests with federal jurisdiction*' (section 71). 

The Co-ordination of Powers. — As in the Federal 
Qovemment of the United States, the departments of tlit> 
Commonwealth Grovernment are "co-ordinate in degree to 
the extent of the powers delegated to each of them. Each 
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se of ite powers la independent of the other; 
fully done by either is binding on the others, 
istitution is supreme over all." ^ The three 
of government equally owing their origin to 
ition and deriving their functions from it, 
ground for any claim by the Legislature to 
ecutive and the Judiciary as mere auxiliary 
I sole duty lies in obedience to the mandates 
jiature. Each of the departments has to 
Constitution for itself so far, and so far only, 
try for the discharge of its own functions, 
ent which legislates, the Executive which 
md the Court which judges, may each in 
ve to interpret the same power. But it may 
;he validity of a particular exercise of power 
8 the Courts for adjudication at all. In 

affairs of life, it is notorious that many 
>ne without right, that many transactions are 
gh which no Court would support, that many 
iremedied and crimes go unpunished. So, in 
vealth, many an unconstitutional Act may be 
produce all the social and economic effects 

belong to it if it were lawful. The inter- 
lie Courts is strictly a judicial act; the Courts 
i advising the Legislatm-e nor as allowing or 
ts enactments. In order that the Courts 
in an Act of the Legislature, or a matter of 
on, there must be some litigation before them 
lestion, and there may never be such litiga- 
Dge of inquiry into the lawfulness of alleged 
ich an English Court of Law will undertake 

but it has its limits. It by no means follows 
i suffer damnum by an act in excess of 

also sLow injuria I legislative and execniive 
y be fruitful of consequences which extend 
:nown causes of action, and for which the 

sr no remedy. Judge Cooley has said i " The 
^Dodgt V. Wooiaty, 18 How. 381. 
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j common impression undoubtedly is, that in the case of any 

i legislation where the bounds of constitutional authority 

I are disregarded . . . the judiciary is perfectly competent 

; to afford the adequate remedy ; that the Act, indeed, must 

I be void, and that any citizen, as well as the judiciary itself, 

may treat it as void, and refuse obedience. This, how- 
ever, is far from being the fact."^ We shall find mjiny 
provisions in the CoUvStitution which have none but 
** political *' sanctions. 

If the matter does become the subject of judicial in- 
vestigation, the judicial interpretation binds the Legishi- 
ture only in indirect fashion. The decision becomes an 
authority, raising a probability ranging, according t<> 
many circumstances forming part of the practice of our 
Courts, from practical certainty on one side to the gravest 
uncertainty on another, that that Court and other Courts 
will decide the same question in the same way. Tlie 
Legislature will be aware of this probability, and will 
generally refrain from passing Acts which are likely to 
be ineffective by reason of the refusal of the Courts to 
enforce them. 

The distribution of power between the Commonwealth 
and State Governments is sanctioned by the power and the 
duty of the Courts of Commonwealth and State alike to 
interpret the Constitution, and to refuse recognition to Acts 
of the Legislature of either encroaching on the sphere of 
the other. 

The question remains whether this duty of interpretation 
extends to the definition of ** legislative power." .May the 
Courts consider whether an Act of the Commonwealth Par- 
liament — we shall see that the question can hardly arise as 
to an Act of the State Parliament — upon a matter com- 
mitted to it is an ex^^rcise of legislative power in relation 
to that subject, or is a usurpation of executive or judicial 
|)ower ? 

^ Journal o/the Michigan Political Sciince Association^ vol. i., p. 47 ; cited 
by Thayer, Tftt Origin and Scope qfthe American Doctrine of ConstituliotuU 
LaWf p. 9. 



CO-ORDIffATION. 

tution, we have seen, follows the plan of the 
of the United States, a plan which has been 
in the Constitution of every one of the 
ates. In America the separation of powers 
of government is uniformly sanctioned by the 
Courts. The creation of separate departments 
m implied prohibition of each from exercising 
iwers that belong to another ; and the Courts 
-Xy to consider not merely whether an Act of 
re which is in question deals with a subject 
the Legislature, but whether the Act is a true 
gislative power or an assumption of judicial 
view did not prevail without some question. 
Supreme Court of the United States laid it 
f a government of legislative, executive, and 
rtmenta were established by a Constitution 
sd no limits on the legislative power, the 
would invariably be, that whatever the 
lose to enact would be lawfully enacted, and 
lower could never interpose to pronounce it 

though the doctrine of the separation of 
iw thoroughly established in the American 

independent principle, the more important 
h the Courts have called attention to the 
powers have been decided, not on the implied 
■ising from the separation, but upon express 
lOsed on the Legislature by the Constitution, 
tion of bills of attainder, and the making of 
laws, and^ — ^in the case of States Legislatures 
ring the obligation of contracts, and laws 
3 Fourteenth Amendment. Had not the 
powers been made, the disposal of executive 
luties must have devolved upon the depart- 
'ith the general power to make laws.* This 
ice with the opinion expressed iu Calder v. 
sited, and Cooper v. Telfair? where Patterson, 



Dallas, 19. 
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J., said : '' I consider it a sound political proposition, that 
wherever the legislative power is undefined, it includes the 
judicial and executive attributes/* 

In the British Colonies there has not been a separation ot 
powers; the executive and the judiciary have been or- 
ganized under the legislature. An attempted exercise of 
|K>wer by the legislature contrary to that expediency 
which leaves the executive and the judicial functions to 
other departments, is checked by the power of the Crown 
to disallow Acts ; and in the case of the American 
Colonies, Acts were frequently disallowed on this ground.^ 
The Privy Council has emphasized the plenitude of the 
powera of the Legislature, and likened them to the powers of 
Parliament itself, even in those cases where, as in the 
Provincial Legislatures of Canada, the subjects of legisla- 
tion are limited by enumeration.^ In the Dominion 
Government of Canada, where the British North America 
Act, 1867, vests the executive power in an authority not the 
Legislature, the general grant does not prevent the 
Dominion Parliament from making full provision for 
carrying out its laws, and constituting appropriate 
authorities for that purpose. On the other hand, it is true 
that in several instances Canadian Courts have dwelt U|>on 
the purely legislative powers of the Provincial Legislatures, 
and have considered that the executive and judicial powei^, 
not being expressly given, are impliedly withheld.* In 
the Privy Council itself, there have been observations 
indicating that the question. What is legislation ? is one for 
judicial consideration. Thus, during the argument in Att, 
Gen, for Hoixg Kong v. Ktuok-a-Sing,^ Mellish, L.J., said 
that *' It was assumed in Phillips v. Eyre that an Act of 
Attainder would be void." In the leading case of R. v. 
Burah,^ where one of the questions was as to the |)ower 

^ Chalmers, Opinions of Eminent Laicytrn, vol. ii. 
2 E.g. Hodgt V. Reg., 9 A.C. 117. 

^ See Lefroy'a Lfijv4ative Poictr in Canada, p. 125. *L.R., 5 P.C. 179. 

« L.K., 3 A.C. 889, 904. '* If what has been done u legislation within 

the general scope of the affirmative words which gave the power, and if it 
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mor-General in Council in India to remove a 
from the jurisdiction of the High Court, Lord 

, delivering the opinion of the Board, uses 
ich, while not unamhiguous, suggests that the 
ether what has been done is legislation is a 
he consideration of the Court. In the case of 
Thomas} a Statute of Nova Scotia had conferred 
ouse of Assembly the character of a Court of 
I inherent power to punish for insults or libels 
during session, and had provided that members 
•esent and voted on the question of the arrest 
er, should enjoy the immunities of a Court of 
1 considering the validity of the Act, the 
ninittee said : " It may be that the words, if 
ierally, and apart from their context, would be 

Their Lordships are disposed to think that the 
!ould not constitute itself a Court of Record for 

criminal offences.^ But read in the light of 
IS of the Act, and having regard to the subject- 
I which the Legislature was dealing, their 
link that these sections were merely intended 
le House the powers of a Court of Record for 
of dealing with breaches of privilege and 
' way of committal. If they mean more than 

be taken as a power to try or punish criminal 

erwise than as incident to the protection of 

their proceedings, section 30 cannot be 

ining the powers which may be exercised by 
organs, regard must be had to history and 

-BBB coDdition or restriction by which that power is limited 
ory would of CDuree be iocluded any Act of tbe Imperial 
iiriauce with it], it ie not far any Court of Justice to inijuire 
ilurga conBtruotively those oonditiona and regtrictious.'' 
500. 

riminal Law " ia a Dominion matter, the " Cooatitution 
tninal Juriadiction " is excepted ; and the Provincial ii'owHr 
!]onititation , maintenance, and organization of Provincial 
Civil and Criminal Juriadictiou." 
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common practice as well as to the nature of the power 
itself. Thus, the Courts exercise a power of making rules 
for the conduct of judicial business; each branch of the 
Legislature, without invading the "judicial power," exercises 
functions which are judicial in their nature in regard to 
its own privileges, and in respect to its constitution. Nor 
can it be doubted that the Parliament may, without 
abdicating its legislative power, delegate to the Governor- 
Qeneral in Council powers of subordinate legislation. The 
complex conditions of modern life make such powers 
increasingly necessary. The same necessity leads to a 
further delegation of legislative power to the judges in 
regard to the administration of justice. As to the Execu- 
tive, it is common experience that there are many offires 
which combine executive and judicial functions. The 
discipline of the services of the Commonwealth, both civil 
and military, involves the exercise of punitive powers l»y 
the Executive ; these powers the Legislature can restrain by 
requiring that they shall be exercised only for specific 
causes, and after inquiry by tribunals acting upon judicial 
lines, and can extend (as it does in the case of the military 
forces) by adding to the ordinary official sanctions of 
degradation, suspension, or dismissal, the ultimate sanctions 
of the criminal law. Yet even in the United States it is 
conceded that the powers of a Court-martial are not within 
the judicial branch of tlie Government, and that Courts- 
martial belong to the Executive.^ 

Opinion seems atrreed that all the powers of a government 
which do not belong to the executive or the judiciary 
belong to the legislature.- Thus the taxing power, though 
in itself hardly a " legislative power," is always deemed to 
belong to the legislature. It follows that the plenary |>ower 

* See Chapter xvi. 

'**When a power is not distinctly either legislative or executive 
or judicial, and is not by the Constitution distinctly contideil to a 
department of the government designated, the mode of its exercise and the 
agency must necessarily )>e determined by law ; in other words, must 
necessarily be under the control of the legislature.'* — Cooley, Conntitutiomal 
Law, pp. 45-6. 
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' the Commonwealth over the subjects comniitted 
rciseable by the Parliament whenever it is not 
by some other power. Both executive and 
'er (the former so far as it is productive of any 
■equences) involve the application of existing 
B, power is very rarely usurped by a legislature; 
ion to which legislatures are liable, to which 
igislatures have succumbed, and which American 
sought to defeat by alleging an invasioD nf the 
er, is to apply a new rule to past acta or eveuta, 
'ith a matter independently of all rule. How- 
IV0U8 and dangerou'i may be ex poet facto laws 
ia, their very mischief lies in the fact that they 
ig other than judicial acts; and the propriety, 
r the expediency of an Act of Parliament is a 
ich lies outside the jurisdiction of any Court, 
ujectured that in this matter of the distribution 
ir Courts will not closely follow the American 
which would assign to the Commonwealth Par- 
ts sphere a position quite different from the 
ments in their sphere. In America, as has been 
;ed out, the practical restraints upon the legiw- 
■ather from express prohibitions than from the 
of the separation of powers. The political 
he influenee of which the United States Con- 
established, ideas which have been developed 
3 Constitutions, are vei-y different from those 
Australia : the distrust of legislatures is not 
lie of political faith in the new Commonwealth. 
d, therefore, that those questions of generality 
or circumstances, and of pro.spective or retro- 
atiun which are discussed in America on the 
of powers among legislative, executive, and 
ns, have not the same impoi-tauce in the 
th Government. The question of generality, 
y be important, but as an incident of the dis- 
n caaea are very fully considered in Cooley, OoimtitiUionai 
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tribution of power between Commonweath and State * 
rather than of the diHtribution of powers among the organs 
of the Commonwealth Government. 

The Prejwnderance of the Parliament. — The distribution 
of powers by the Constitution is not inconsistent with the 
preponderance of the Parliament in the Government ; the 
tradition of the identity of self-government with Parlia- 
mentary Government remains, and the Constitution i»< in 
the main regarded as a transfer of powers now exercised in 
the several colonies by the respective Parliaments to a 
Parliament which represents the whole. In addition to 
that kind of control over other functions which the power 
of making laws necessarily cames, the Parliament is 
expressly given considerable powera of control over the 
executive and judiciary. Parliament may make laws (»n 
any matter incidental to the execution of powers vested by 
the Constitution in any of the organs or officers of the 
Commonwealth (section 51, art. xxxix.). The organizati«»n 
and regulation of the executive is almost exclusiv(*ly in 
the hands of Parliament, which fixes the innnl»er of 
Ministers (section G.')), and controls the appointment and 
removal of all officei*s in the public service (section (i7). 
Cabinet Government is every were a matter of convention 
rather than of law, but it is more clearly a<l verted to in the 
Commonwealth Constitution than in the Constitution Act 
of any of the colonies (section G4). The financial necessi- 
ties which secure Parliamentary control over the working 
of the public departments will of course exist in the 
Commonwealth as elsewhere ; and the Constitution does 
not leave the assemblv of Parliament to those ne«»ssities, 
but requires that it shall meet every year and at such times 
that twelve months shall not intervene between sessions 
(section 6). Even in the judicial department the estiiblish- 
nient and jurisdiction of Courts other than the Hii^h C\»urt 
of Australia are completely controlled by Parliament. The 
l>rovision as to the tenure of judges (section 7i) intended to 
secure them against arbitrary interference by either the 

* See Thf Z,ff/iVa/iiie Poxctroftht Parfiament. 
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r the legislature, rather indicate the course to be 
' the two Houses of Parliament in the exercise of 
>f removal than impose any legal limits on their 
move at will. In the important matter of the 
of the Constitution, the power of initiation lies 
ament alone, and is not, as in the United States, 
I the States Governments, or, as in Switzerland, 
ople. 



CHAPTER VI. 



THE PARLIAMENT. 

By section 1 of the Constitution, " The Parliament of the 
Commonwealth " consists of " The Queen, a Senate, and a 
House of Representatives." 

A. THE CROWN AND THE GOVERNOR-GENERAL. 

One of the few legal characteristics of self-governing 
colonies is that the legislation generally proceeds in the 
name of the Crown, while in colonies in a less advanced 
state enactments are in the name of the Governor. The 
inclusion of the Crown in " The Parliament ** follows the 
British North America Act, 1867, sec. 17, and follows the 
legal theory as to the composition of the Imperial Parlia- 
ment.^ In the Commonwealth it is specifically provided 
by section 2 of the Constitution that a Govemor-Geneml 
appointed by the Queen shall be Her Majesty's representa- 
tive in the Commonwealth, who has, and "may exercise 
in the Commonwealth during the Queen's pleasure, but 
subject to this Constitution, such powers and functions of 
the Queen as Her Majesty may be pleased to assign to 
him." The office of Governor-General has been created by 
Letters Patent, and the Governor-General has been appointed 
by Commission under the Royal Sign Manual and Signet^ 

Sections 3 and 4 of the Constitution relate generally to 
the office of Governor-General, and have no special reference 
to the Parliament or to legislative power. Section 3 pro- 

^ Blackstone, Com,, i., p. 153. 'See Appendix. 
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, salary of £10,000 per annum, which may be 
the Parliament, but so that the salary of the 
ieueral then in office iy not affected. Section 4 
the construction of powers in the Constitution 
ipon the Governor-General, and provides that 
be exercised by the Govern or- General for the 

or by the administrator of the Government 
of the Letters Patent follows upon this. Another 
>vision affecting the office^the power of the 
authorize the Governor- General to appoint a 
deputies to act in any part of the Common- 
contained in section 126 ; the power is exercised 
irs Patent, section vi., which repeat the proviso 
ipointment of such a deputy or deputies ahall 
the exercise by the Governor-General himself 
■er or function. 

ms 3 and t relate generally to the office of 
eneral, it has been inferred that section i is 
eral ; and that the provision that the Governor- 
lall have and may exercise " " such powers and 
F the Queen as Her Majesty may be pleased 

him," shuts out the contention of which some- 
;eo heard in Australia and in Canada, that the 
' a self-governing colony has virlute officii, and 
icial grant, all the executive powers of the 
ciaeahle in relation to the internal government 
ly. The matter is referred to under the head 
ve Power." It may be noticed that the Constitu- 
i new departure in speaking of the Govemor- 
i Her Majesty's representative" (sections 2, 61, 

true that this term is used colloquially to 
Governor, and has been occa-sionallj' used in 

It is believed that it has never before been 
■ Statute, Letters Patent, or Commission of a 
pernor ; and, on the other hand, the expression 
jntative of the Queen in the government of 

has more than once been used by the Judicial 
to describe a Viceroy, and to distinguish him 
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from a Governor, who is an officer merely with a limited 
authority from the Crown. ^ 

The powers and duties of the Governor-General in rela- 
tion to the Parliament and to legislation spring partly 
from the Royal grant, and partly from the provisions of 
the Constitution. Some of them, though of statutory 
origin, correspond with actual prerogatives of the Crown, 
or are in close analogy thereto ; others are rather in the 
nature of ministerial Acts, lodged in the Governor-General 
as the only permanent officer of the Commonwealth. The 
following are the principal powers and duties related to 
the prerogative: 

1. He summons, prorogues, and dissolves the Parliament 
These are prerogative powers, and in accordance with 

constitutional custom they are conferred upon the Governor- 
General by the Letter Patent (section v.). They are also, 
however, expressly granted by the Constitution it^ilf 
(section 5), and the powers of dissolving and summonini^ 
the Parliament are the subject of important provisions. 
After any general election the Parliament shall be sum- 
moned to meet not later than thirty days after the day 
appointed for the return of the writs (section 5), and tin re 
is t<j be a session of the Parliament once at least in iwwy 
year, " so that twelve months shall not intervene iK'twnn 
the last sittint; of the Parliament in one session and its first 
sitting in the next session " (section G). The first Parlia- 
ment of the Commonwealth was to be summoned to uu-et 
not later than six months after the establishment of the 
Commonwealth.'- As to the dissolution of the Parliament, 
that extends in the ordinary case only to the House of 
Representatives (section 5) ; but in the s|)ecial case of <% 
** deadlock," both Houses may be dissolved (section 57). 

2. He recommends to the House in which the pro|)osal 

* Cameron v. Kyte, 3 Knapp, ^2 ; //iV/ v. Bhjtjf^ '^ Moore, P.C. 476. I'\»r 
the legal liability of a Colonial Governor, see An^^ou^ vol. ii., pp. 26J-.1. 
and cases there referred to. 

^The tirst Parliament of the Commonwealth was opened by H. K.H. the 
Duke of Cornwall and York, on Thurstlay, May 9th, 1901, .as Commissioner 
appointed by the King under Letters Patent of Febniary 'J3rd, 1901. 
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("otes, resolutioDS, or proposed laws for the 
n of revenue or mooies (section 56). 
isnts to legislation (sections 5S, 12b) in the 
le. 

irciae of these powers the Governor-General will 
it not necessarily nor always, act on the advice 
iters. As to the summoning of the Parliament, 
s as in other matters the guardian of the law, 
ee that it meets at the proper times. An to the 
solution, that has always been the most difficult 
of a Governor's powers in a self-governinff 
is the one matter in which governors always 
ersooal discretion which not infrequently leads 
se a dissolution. The principle which has been 
is that with the short Parliaments id the 
dissolution should, save in special circum- 
isorted to only when it is clear that in no other 
ernment be carried on.^ 

lions of section 5S relating to the Royal Assent 
taken from the British North America Act, 
n 55, with an important differeuce. The 
neral is to exercise his powers of assenting, 
the itioyal Assent, or reserving "according to 
1, but subject to this Constitution." "' Accord- 
cretion " raises the consideration of two matters 
e discretion of the Governor-General may be 
Royal Instructions and the advice of his Minis- 
the Royal Instructions, it has been doubted 
w assented to by a Governor would not in all 
d, notwithstanding that such assent was giveii 
lie terms of the Instructions. The Constitution 
Lustralian Colonies, however, made the observ- 
nstructions a condition of validity," though as 
ins themselves gave the Governor a discretion- 
3 assent to any Bil! in case he should be ot 

I inbject disclissad in Todd's Patiiamentari/ Qoremmml in 
KVii., part iii., and especially tbe Bammary at pp. SDO SOU. 
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opinion that an urgent necessity existed for bringing it into 
operation, the result was that the non-reservation of a Bill 
prescribed for reservation by the Royal Instructions only, 
would not impair its validity. The British North America 
Act, section 55, provides that when a Bill is presented to the 
Governor-General for the Royal -^Vssent, he shall declare 
" according to his discretion, but subject to the provisions of 
this Act, and to Her Majesty's Instructions, either that he 
assents," etc. The words " and to Her Majesty's Instruc- 
tions ** are omitted in the Commonwealth Constitution, and 
there is no provision on the subject similar to that in the 
Constitution Acts of the Australian Colonies.^ Section 58, 
however, provides that the Governor-General shall declare 
his assent, etc., according to his discretion, " but subject to 
this Constitution '' ; section 2, as has been seen, limits the 
powers of the Governor-General to such " powers and func- 
tions of the Queen as Her Majesty may be pleased to a-ssign 
to him " ; and it would seem to follow that if the Crown 
forbids the Governor-General to assent to a particular mea- 
sure, his assent will be invalid. A difficulty arises from the 
fact that the limitation of power in section 2, like the grant 
of power in section 58, is expressed to be "subject to tliis 
Constitution/' Another question arises as to the application 
of the Colonial Laws Validity Act, 1865, section 5 : — " No 
colonial law, passed with the concurrence of or assented to 
by the Governor of any Colonj', or to be hereafter passed or 
assented to, shall be or be deemed to have been void or 
inoperative by reason only of any instructions with reference 
to such law or the subject thereof by any instrument other 
than the I^etters Patent, or instrument authorizing such 
Governor to concur in passing or to assent to laws for the 
peace, order, and good government of such colony, even 
though such instructions may be referred to in such letters 
patent or last mentioned instrument." The question is, for 
the present, without practical importance, for the Govenior- 
General's instructions contain no restrictions on the subject. 
In assenting to or withholding assent from Bills, the 

1 13 and 14 Vict., cap. 59. 
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iDeral must first regard his duty as an Imperial 

must coDfiult his instructious, and see whether 
I is one which he ought to reserve. He must 
himself dhat the subject is one over which the 
Ith Parliament has power, and that the pro- 
does not conflict with any Imperial law in 
the Commonwealth. For this purpose, he will 
eive a report from hia Law Officers ; and if the 

more than local importance, he may seek the 
le Imperial Law Officers. With these limita- 
lid seem that he ought to act upon the advice 
at&} In auy case where the Governor-General 

Bill, the Crown may disallow the Act within 
1 the law will then be annulled from the day 
allowance is made known (sec. 59). 
one matter in which the Coustitution itself 

proposed laws shall be reserved. Section 74, 
power to the Parliament to make laws limiting 

in which leave to appeal to the Crown in 
be asked, directs that every such proposed 

! reserved by the Governor-General for the 

he Crown, 
powers of the Governor-General in relation 

.ment will be considered with the matters to 

3 late. 

B. THE SENATE. 

pal character of the Senate may be gathered 

mative names which were suggested for it — 
the States, the States Assembly. Though it 

ly important respects from the Senate in the 

s and in the Dominion of Canada, it stands 

r the federal principle in the Constitution. 

I p. 169 — " Whenever bills are tendered to the governor 
he purpose of receiving the Royal AflaeBt, he ia bound to 
'etion ill regard to the aniiie, und to determine upon hii 
I laaa Imperial Oificer, unfettered by any conBideration 
ch be hut received from hia awn Miniatera oa the subject, 
ht to pureae in respect to such bilU." 
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Every Original State haa equal representation in the 
Senate (sec. 7), a condition which was vigorously assailed 
in the larger States. This equality can be varied only 
by nn amendment of the Constitution, and then only 
with the consent of the electors of the State or States 
whose " proportionate representation " it is proposed to 
diioiijah (Section 128). In the first instance, each State 
has six members; but the Parliament may increase the 
number, There Is no power to diminish the number, 
because it is part of the plan of the Constitution to sol 
up a numerical proportion between the Houses, and an 
alteration of numbers might affect the balance of power. 

As the Senate is to represent the States, it is fitly 
provided that each State shall constitute one electorate ; 
though this is a provision which the Parliament may 
alter, and the Constitution itself makes special provision 
for Queensland (sec. 7). These provisions may also be 
regarded as a check upon localism in Commonwealth 
politics ; it is a common complaint of popular aasemblies 
that " they represent the nation too little and particular 
districts too much." Large constituencies are in the 
colonies a feature of the Second Chamber, where th*l 
Chamber is elective. It is not impossible that, from the 
mode of its constitution, the Senate may be more " national " 
than the national Chamber itself. 

Though federal in constitution, the Senate is, unlike tlie 
German Bundesrath, unitary in action. It may proceed to 
the despatch of business, notwithstanding the failure of 
any State to provide for its representation in the Senate 
(sec. 11). Until the Parliament otherwise provides, one 
third of the whole number of the Senators oiakea a 
quorum (sec. 22) without regard to the manner in which 
that quorum is composed. Questions arising in the Senate 
are determined by a majority of votes, and the voting b 
personal and not according to States (sec. 23^ 

A condition which the Senate shares with Secood 
Chambers and Upper Houses in general is " perpetoal 
existence." Except in the event of deadlocks (see 57). 
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able to dissolution. Its members retire by 
)r six years' service (sec. 7), the length of 
Senator being double the term of the House 
tatives. The rotation of Senators is to be 
by the body itself as soon aa practicable after 
iting, and after every dissolution (sec. 13), so 
e Senators of each State in the first Senate 
lew Senate will retire at the end of three 
} (sec. 13). Whenever the number of Senators 

is increased or diminished, the Parliament 
luch provision for the vacating of the places 

for the State as it deems necessary to 
^ularity in rotation (sec. 14). 
« is popular in the mode of its Constitution. 
1891 followed the United States Constitution 
■ that Senators should be directly chosen by 
if the Parliament of the several States. There 

as to which there was more agreement than 
stem should give way to one which secured 
esponsibility to the people. Senators are to 
chosen by the people of the States (sec. 7), 
lification of Senators and electors is not left 
s to determine, but is uniform with that of 
i electors for the House of Representatives, 
choosing of Senators each elector shall vote 
(sections 16, 8). Only in the case of casual 
;he scheme of 1891 resorted to (sec. 15), The 

filling casual vacancies is curiously complex 

The person chosen holds the seat until the 

the term of the person w^hose seat he filLs, 
ilection of a successor, whichever 6rat happens. 
Parliament is not in session when the vacancy 
ly the President, or, if there is no President, 
rnor-General, to the Governor of the State — 

Governor of the State, with the advice of 
e Council thereof, may appoint a person to 
ce until 14 days after the beginning of the 
)f the State Parliament, or "until the election 
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of a successor, whichever first happens." The luu 
mentioDed condition of tenure is explained by a provision 
that " at the next general election of members of the 
House of Representatives, or at the next election of 
Senators for the State, whichever first happens, a suc- 
cessor shall, if the term has not then expired, be chosen 
to hold thb place until the expiration of the term" 
(sec. 15). 

The Parliament may provide a uniform method of 
electing Senators throughout the Commonwealth. Subject 
to any such law, the State Parliaments may make Uwi 
prescribing the method of choosing Senators (sec. 9). 

The State Parliameot-'t may make laws for determining 
the times and places of elections of State Senators [see. 
9). The Commonwealth Parliament may make laws regu- 
lating the conduct of the Senate elections, but in default 
of such provisions the State laws, for the "more numerous 
House of the Parliament of the Stale." shall, subject to 
the Constitution, apply to Senate decttona as nearly as 
practicable (sec. 10). 

The Quvernor of a State may cause writs to be issued 
for the election of the State Senators; in case of the 
dissolution of the Senate, the writs shall be issued withia 
ten days of the proclamation of the dissolution (sec. IS). 

The Senate, before proceeding to the despatch of 
business, and thereafter as occasion arises, is to chooM 
a Senator to be Pre.sident (sec. 17). In the businem of 
the Senate, as in the House of Lords, the President has 
a single ordinary vote, and uo casting vote; and in the 
Senate, as in the Lords, when the votes are equal, the 
question passes in the negative (sec. 23). The President 
ceases to hold office (a) if he ceases to be a Heoator, 
(b) by a vote of the Senat« removing him, or (o) by 
resignation of his office or seat by writing addressed to 
the Governor-General (sec 17). 

A Senator may resign his seat (sec. 19), and if be be 
absent from the Senate without leave for two cooaeeative 
months of any session of the Parliament his seat becoous 
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, 20). His seat may also become vacant under 
and 45. 

THE HOUSE OF REPRESENTATIVES, 
ititution contaiDS throughout elements which 
ty, and elements which suggest union merely, 
the Constitution of the United States, which 
i same phenomena, speak of these respectively 
inal and federal elementa in the Constitution. 
terms in this sense, we have seen that the 
Lhe Federal Chamber; and we now come to 
of Representatives, which is regarded as the 
lamber. As the name " Commonwealth " has 
^ to on account of its Republican associations, 
' House of Representatives " has been criticised 
rican, It is not, however, altogether new in 
Constitutions. Earl Grey's Act of 1850, giving 
B to all the Australian Colonies, empowered 
Dstitute for their single -chambered legislature 
and House of Representatives." None of them 
name House of Representatives; but in New 
General Assembly does consist of a Council 
of Representatives. There were sufficiently 
9 for not following the Dominion of Canada 
Qg a ■' House of Commons"; you cannot trans- 
Ing or its traditions, and without these the 
lada or Australia is meaningless or misleading. 

history, we see that it is the Senate rather 
use of Representatives which recalls the com- 
nmunitatum — the assembly of the organized 
imunities. It is indeed a signal merit that 
e the constituency is such an organized body, 
nere electoral district formed ad hoc. If we 
ctical politics we shall hardly find that the 

1 can successfully maintain the same supremacy 
House of Commons claims in England and 

lal character of the House, the federal character 
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of the SeDate, are intended to be emphasized by tho 
different terms used in respect to their coDstitution. The 
Senaturs are directly chosen by the people of the States 
(sec. 7); tho House is composed of members "directly 
chosen by the people of the CommoDwealth" (sec. 24), 
But even in the case of the House the State is for many 
incidental purposes an electoral unit. 

The number of membera of the House is regulated by 
provisions which have reference to two matters — the dia- 
tribution of seats, and the relation of the House to the 
Senate. 

By Section 24 the number of members cho-sen in the 
several States i.s in proportion to the respective numbers 
of their people; and until the Pnrliaraeut otherwise pro- 
vides, is determined whenever necessary as follows ; 

1. A. quota is ascertained by dividing the number of tho 
people of the Commonwealth as shown by the latest 
statistics of the Commonwealth, by twice the number of the 
senators. 

2. The number of members to be chosen is determined 
by dividing the number of the ])eoplc of the State, as ahown 
by the latest statistics of the Commonwealth, by the quota ; 
and if on such division there is a remainder greater than 
one half of the quota, one more member shall be cbotten in 
the State. But Ave members at least shall be choaeti from 
each Original State. By a provision suggested by ths 
Fourteenth Amendment (sec. 2) tu the United States Coo* 
stitution, if the law of a State excludes the people of any 
race from the franchise, such race is not to be reckooed 
in computing the population of the State (sec. 25). 

The distribution of seats among the States is thoa 
subject to change. The total number of seats in the 
House, however, bears a fixed relation to the number 
in the Senate — the number of members is as nearly as 
practicable twice the number of the Senators (sec 24). 
This provision has more than one reason. In the fimt plaee 
it was inserted with a view to measuring the strength of 
the Houses on a joint sitting should that ever be nee 



end the scheme for avoiding deadlocks does 
ti a joint sitting. In the second place it serves 

the tradition of the Lower House as " the more 
[ouse," and at the same time it maintains the 
portions of the Houses which without it might 
y the increase of members of the House of 
ives which may become advisable by the in- 
lopulation. It will be remembered that the 
Qiny increase or diminish the number of senatoia, 
diminish the representation of Origionl States 
resent number — sis (sec. 7). 
mentation to which each State was entitled in 
certained during the passage of the Bill through 
,1 Parliament, and section 26 proyides for the 
nembers to be returned from each State at the 
I as follows : 

South Wales, 26 

)ria £3 

nsland, 9 

li Aastralia, 7 

«rii Auatralia, ......& 

to this Constitution," the Parliament may make. 
icrcasing or diminishing the numbers of the 
the House (sec. 27)— i.e. so that it does not alter 
lon of members to Senators, and does not bring 
of members returned from an original State 
By section 1 28 no alteration of the Constitution 
proportionate representation or the minimum 
representatives of a State in the House shall 
unless the majority of the electors voting in 
pprove the proposed law. 

t to the constitution of electoral divisions there 
possibilities. The Commonwealth Parliament 
;; in default of any provision, the State Parlia- 
make laws for determining the divisions in each 
bich members may be chosen, and the number 
to be chosen for each division," but a division is 
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not to be formed ' out of parts of diiferent states. In the 
abience of provision by Corainonwoallh or State each stale 
ia to be one electorate (sec. 29). Under the powers of this 
section and sec. iv. of the Act, four of the States passed 
laws dealing with this subject; but at the first geaeial 
election South Australia and Tasmania voted as single 
electorates.' 

Any provision corresponding with that referring to the 
Senate under which the House may proceed to buainess, 
notwithstanding the failure of a State to provide for it^ 
represeutatioQ, is of course unnecessary in relation to a 
national chamber; and it has been thought unneceBsary 
to provide directly for the failure of electoral diviaioDs to 
return members. By sec. 39. until the Parliament other- 
wise provides, the presence of one- third of the whole 
number of the members of the House is necesHary to 
constitute a meeting of the House for the exeicise of 
its powers. In respect to its duration, the House is 
assimilated to the popular House in all British colonics. 
It is liable to dissolution by the head of the Oovern- 
ment— the Governor-General — and if not dissolved it 
expires three years after its first meeting^ (sec 28). 
(Three years is the term assigned to the Lower House in all 
the Australian Colonies, except Western Australia, where it 
is four years.) The House has thus no permanent exiHt«noe, 
and it is made of course more sensitive to public opinion 
than the Senate by the fact that a general election sends all 
the members to their constituents at the same time. 

The Govern or- General may cause writs to be issued for 
general elections, and after the first general election writs 
shall be issued within ten days from the expiry of the 
House, or the proclamation of a dissolution (sec 32). Casual 

' QwKre, hj the SUte only r 

*Id TMtOBiiia > modifiei] form of the Hkre lysteni of proponioaal r*yr>- 
■anUtioD wu lued. For an Mxviuit ot it aee TKt Si 
(Chapter Ui.), by I'rofemor Jethra Brown. 

'A Colonial I>egiilature u not diaaolvod by a dcmiae of Ui« Ci 
DttiM T. BoUomy, U Moa P.O. 290. 
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re filled by election on the writ of the Speaker, 
jsence, of the Governor-General (sec. 33). Until 
lent otherwise provides, but subject to the Con- 
he laws in force in the States respectively 
the conduct of State elections for the " more 
ECouse " are to govern the conduct of elections 
luae of Repreaentatives (aec. 31). A member 

his seat (sec. 37) ; and his seat becomes vacant 
ansecutive months of any session, without leave, 
ttend the House {sec. 38). 

je, before proceeding to the despatch of business 
a as occasion arises, must choose a member to be 
The Speaker ceases to hold his office (a) if he 

a member, or (b) if he be removed by a vote of 
or (c) if he resign bis office or bis seat (aec 35). 
1 arising in the House of Representatives are 
by a majority of votes, and the Speaker has no 
te, but has a casting vote where the numbers are 
.0). 



TIONS OF ELECTORS AND MEMBERS OF THE 
TE AND HOUaE OF REPRESENTATIVES. 

titution assimilates these qualiBcations (sections 
ne of the qualifications are dealt with in the 
I under the head of " the House of Representa- 
8 under " Both Houses of the Parliament." 
■ to the qualification of electors and members 
a striking feature of the Constitution that it 
r to the Commonwealth over each ; and this 
iccorded in recognition of the fact that it was 
regard such matters as purely of state concern. 
»tions of electors and members therefore may be 
y the Parliament ; and the provisions of sections 
re only until provision is made by the Farlia- 
power of the Parliament is, however, limited by 
jf which the first la that the qualification for 
id electors is the same for the Senate as the 
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House ; while as to electors, the provisions of aections 8, SO, 
and 41 are designed to secure the " democratic " principle 
that the suffrage shall be of the widest, and that no peraoo 
shall have more than one vote. 



ELECTORS. 



Section 30. Until the Parlittment otherwise provii 
the qualification of electors of members of the House of 
Representatives shall be in each Stale that which is pr«< 
scribed by the taw of the State as the qualification of 
electors of the more numerous House of Parliament of the 
State ; but in the choosing of members each elector shall 
vote only once. 

Section 8. The tiualification of electors of senators shall 
be in each State that which is prescribed by this Constitu- 
tion or by the Parliament us the qualificabion for electora 
of members of the House of Rcprettentativej* ; but in the 
chooeing of senators each elector shall vote only once. 

On these sections the following observations may be 
made : 

1. In sec. 30. the words, " until the Parliament otherwise 
provides," carry under sec. 51, arL xxxvl, the power to pro- 
vide from time to time. 

% The reference to the more numerous House of Parlia- 
ment of the State is taken from the United States Con- 
stitution, where the federal franchise is regulated by the 
provision that " the electors in each State shall havo the 
qualification requisite for electors of the most numerous 
branch of the Stste Legislature." In those States of the 
Commonwealth in which both Houses are elective, the law 
of the State has fixed the number of representatives in each 
House, and has always provided that the Lower House shall 
contain a number of members which is substantinlly larger 
than that in the Upper House. In New South Wales and 
Queensland the Upper House is nominated, not elected, and 
the number of members is by law unlimited. The present 
electoral qualifications in the States vary considerably. , In 
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tea electors must be British subjects, 21 years of 
', and there are certain conditioDS of residence. 
tih Wales (Parliamentary Electorates and Elec- 
'.893). — Manhood suffrajre, the elector voting in 
1 of the electoral district in which he resides. 

{Constitution Act Amendment Act, 1890 
— Manhood suffrage, the elector voting in the 
which he resides; all persons on the ratepnyers' 
old property of the value of £50 or of the 
ue of £5. Since lb99, though a person may 

roll in various electoral districts, in virtue of 
. qualifications, and entitled, therefore, to vote 
of them, he may not vote more than once. 
Tid (The Elections Acts, 1885 to 1897— a con- 
— Manhood suffrage, the elector voting where he 
leasehold occupation, or freehold or leasehold 
pastoral licence of specified value. An elector 
in any number of electoral districts in which 
e a qualification, but not more than once in any 
listriet 

i^tralia (Electoral Code, 1896). — Adult suSrage, 
voting where he resides. 

A iistraliu {Constitution Acts Amendment 
and 1900). — Adult suH'rage ; freehold, leasehold, 
or Crown lease or licence of certain value, 
I as in Queensland. 

a (Constitution Amendment Act, 1896, No. 2 ; 
\ct, 1896, and Electoral Continuation and 
-. Act, 1899).— Men in receipt of income of 

have a vote in the district in which they 
paying qualifications exerciseable wherever the 
I exists, 
rovision that in the choosing of members each 

vote only once, seems clearly to run throughout 
nwealth and to prohibit an elector from voting 
once, whether in the same State or in different 

is room for some doubt whether the provisions 
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of sec. 30 against plural voting applies to the suffrage 
under a law of the Commonwealth Parliament as well aa 
to a State law. It is not clear whether the controlling words 
are "Until the Parliament otherwise provides" or "but id 
the choosing of memberH each elector shall vote only onco." 
It is submitted that the latter words govern the power of 
the Parliament. The similar prohibition in i^ec. H regarding 
the Senate clearly binds the Parliament, and by that section 
the Constitution has prescribed uniformity in the qualificti- 
tions of electors for the two Houses. 

5. In speaking of the qualiflcation " which is prcscrllwd 
by the law of the State," does the Constitution mean the 
qualification as prescribed from time to time ? The pro- 
vision of the United States Constitution certainly does 
mean that; but in the United Slates the federal suffrage 
is treated as a matter for State regulation, and Congress 
haa no power over it, save under the Amendments, to 
prevent abuses by the State. In the Commonwealth the 
auS'ra^e is treated as a national matter, and in the absence 
of any words of futurity (such, for instance, as are con- 
tained in section 31, the "laws in force in each State 
for the time being"), it is reasonable to suppose that the 
qaalitication referred to is that existing at the estahliah- 
ment of the Commonwealth. 

If this view be correct, section 41, which imposes au 
important limitation upon the power of the Parliament, 
is shorn of some of its difficulties. Section 41 provide* 
that " No adult person who has or acquires a right to 
vote at elections for the more numerous House of the 
Parliament of a State, shall, while the right continues, be 
prevented by any law of the Commonwealth from voting 
at elections for either House of the Parliament of the 
Commonwealth." As has been seen, two of the States — 
South Australia and Western Australia — have adopted 
adult suffrage, in which they followed the lead of New 
Zealand, also a possible State. " Women's suffice," too, 
was being strongly pressed upon the Legislatures of New 
South Wales and Victoria. Accordingly, a concession wa« 
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I States, which should, in its political operation, 
e adoption in regard to each State of its own 
r it is clear that the preservation of rights in 
re they have been acquired will more readily 
lose States to a Commonwealth law which 
ih the policy of those States which have not 
men's suffrage. 

rue construction of section 30 be the "law in 
ih State at the establishment of the Common- 
en under section 41 any person who at that 
r who at any time afterwards acquires a right 
law to vote for the more numerous House of the 
iment, may vote in federal elections, whatever 
iblished by the Commonwealth Parliament. If, 
r hand, section 30 means laws enacted by the 
iraent at any time before the establishment of a 
chise by the Commonwealth Parliament, section 
some difficulties of construction.' It would pro- 
haa at the establishment of the federal franchise 
at any time afterwards under a State law in 
establishment of the federal franchise. 



is fully diacusseil hy MesBrB. Qui<:b aud Uarran, TIte 
itatiUtlion of ike Aanlratian Commmncealth^ pp. 483-7. 
iithors ai'e of opinion that " has or ac<(uires " means has ut 
Bnt ot tho Commonwealth or acquires before the framing of 
Dchiae by the Commonwealth ParliBment ; an<l are further 
( "a. right to vote" means a right completely acquired hy 
Accordingly, persons who become entitled to vote in 

after the passing of the Conimonwenlth law, are not within 
the section, though the State law itself was passed before 
Ealth law. But such au operation of the law would be so 
lomoluus as to oimstitute a strong reason for rejectiug 

limitation of time. The protealioii of the section only 
le the right continaes," and it is not the case under tlie 
B of the States that a right to vote once acquired by an 
srpetual : ita continuance depends upon many circa mstanceB, 

are bound to change, so that the riijbt to vote lapses and is 

instance, tiie "elector's right," which plays so large a part 
tional law of the colonies, ii good for a limited time only, 
rea. There would be ft oonstant prooeM of extinction of 
! State law. 
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QUALIFICATIONS OF MEMBER& 

By uection 16, the qualiticatious for a Senator arc the 
same as those of a loeiuber of thi; House, atid by suction 
34 it is enacted that the Parliament may deal with the 
qualiQcationa of a member of the House, but until the 
Pariianteot has provided otherwise: 

i. He must be (a) of the full age of 21 years, and 
must be (b) an elector entitled to vote at the election of 
members of the House of Kepresenta lives, or a person 
qualilied to become such elector, and (c) must have been 
for three years at the least a resident within the limits 
of the Commonwealth us existing at the time when he is 
chosen. 

ii. He must be a subject of the Queen, either natural 
born or for at least five years naturalized under a law of 
the United Kingdom or of a colony which has become, 
or becomes, a State, or of the Commonwealth or a 
State. ■ 

' A qBsstba which may beuoine of practiuki importance itriwM u to lb* 
eligibility of wonea eleotora (or memberahip, Tlic worda o{ the Mctloa 
are words of the maBcaliae gender, but under the Interpretation Act nf 
IS8B, Bee. 1, in ever; Act paaaed after 1860 (the date of Lord BroDgham'a 
Act, contaiaiii(t niinUar proviBioui), diiImi Uie oontrary inteotioD appaara. 
word* importiag the maaauline gender include femal«a. The B)iplicat)an 
of that doctrine to public (anctioiu haa been coDildered in GngUuid it) 
two oaaee— CAoWton v. lAnyii, L.R., 4 C.P. ST-I, which dealt wilb Itie 
cliin o( women to vote at Parliamentary eleotions under the Re p re— Bta - 
tion of the People Act, 1867 : and Btnu/ordlTopt v. SanMuril. 33 Q.ED. 
79, which related to the eligibility of women for memberBbip of the Coonly 
ConncU under the Local Oot'ernmeDt Act of 1SS8. Id the latter case It 
waa admitted that, aa tbe reanit of varion* enactment*, women might be 
on the bargeu roll and might vote at municipal election*. The Mtmieipd 
Corporation* Act, which wu made applicable to the London Ccraii^ 
Council, provided, by section II, lub-aec S, that "a peraon ahall Dot 
be qualilied to be elected or to be a cotmoillor unlee* he ia enrolled, and 
endUed to be enrolled, aa a bargeaa." It was contended that aa a weraaa 
might lie a burge**, and aa word* of the maacnline gender inolnded 
femalea, Lady i^andhnrat wa* eligible aa a councillor. The Coart d 
Appeal decided againat the claim, but (in the caaes uf Coleridge, L.C.J.. 
and Cotton, Lindley, Fry, and Lopea, L.JJ.) on the gronod that the 
applioatioD of Brougham'a Act was exolnded by aection 63 of tbe llgnl* 
dpal Corporationa Act, whereby: "For all purpoaea ounneotad wilb, and 
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ISQUAIJFICATIONS FOR MEMBERSHIP. 

43. A member of either House of the Parliament 
le of being chosen or of sitting as a member of 
House. 

44. Any person who 

der any acknowledgment of allegiance, obedi- 
Iherence to a foreign power, or is a subject or 
or is entitled to the rights or privileges of a 
a citizen of a foreign Power ; ' or 
tainted of treason or has been convicted and is 
fince or subject to be sentenced for any offence 

ince to, the right to vote at municipal elections, words in 
orting the maaculinQ gender include womea," a provision 
be conlioed in its operation to the matter dealt with — the 
•.. Lord Esher, however {and the Diviaioiukl Court, from 
ipeal wau taken), decided the case on the broader ground, 
the dicta in ChorlUni v. LingK, that " neither by the common 

coDBtitutioQ of this country, from the i>egiuning of the 
until now, can a woman be entitled to exercise any public 

96), and "when yon have a statute whidi dealB with the 
ublic functions, unless that statute expressly gives power 

ivers given are confined to men, and that Lord Brougham's 
apply" (p. 96). There la no prorieioD in the Constitution 
on which the majority of the Court of Appeal i-elied for 
te out of Lord Brougham's Act, and Lord Esher stood aloue 
in taking the broader view of exclusion. The conclnHion 
that women electors are qualified to be memberB of either 
imen are eligible by reason of a State law making them 
ms clear that those women elect^irs are eligible for election 
>f the CommoDwealth. and are not confined to the State 
' are electors. In the second place, it seems equally clear 
f be disqualified by an Act of the Commonwealth Parlia- 
c. Si does not declare that all electors may be members, but 
that, "until the Parliament otherwise provides," amongst 
ins, aU members shall be electors or persons qualified to 

I unnecessarily stringent, and may produce uneipected 
IS. There are many states in which the right to trade 
id is a right or privilege of the subject in the sense that 
B exclnded from it. Is a British subject, who obtains from 
•r K lieeDM to trade or to hold land, within the disqualifi- 
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punishable under the law of the Cotamon wealth, or of % 
State by imprisoDment for one year or toagei* ; or 

iii. Is an undischarged bankrupt or insolvent; or 

iv. Holds any office of profit under the Crown, or any 
pension payable during the pleasure of the Crown out of 
any of the revenues of the Commonwealth ; or 

V. Hna any direct or indirect pecuniary interest in any 
agreement with the public service of the Commonwealth, 
otherwise than hs a member and in common with the other 
membeni of au incorporated company consisting of more 
than twenty-five persona : 

Shall ha incapable of being chosen or of sitting as a 
Senator or Uember of the House of Representatives. 

These dtsqualitications require little explanation. Sut>- 
sectiou iv. is dealt with in the section itself by a provision 
that it does not apply to the office of {a) any of the Queen's 
Ministers of State for the Commonwealth ; or (6) any of the 
Queen's Ministers for a State ; or (c) to the receipt of pay, 
half-pay, or a pension as an officer or member of the Qneen'a 
navy or army ; or (d) to the receipt of pay aa an officer or 
member of the naval or military forces of the Commonwealth 
by any person whose services are not wholly employed by 
the Commonwealth. Sub-section iv. does, however, apply 
generally tcr^ffices of profit in the States other than tlie 
excepted offices, and is not confined to office^i of profit held 
of the Crown in right of Commonwealth or State. 

A member of either House vacates Jiis seat if he becomes 
subject to atiy of the disabilities mentioned in section 44, or 
if be takes the benefit, whether by assignment, composition, 
or otherwise, of any law relating to bankrupt or insolvent 
debtors ; or " directly or indirectly takes or agrec.t to take 
any fee or honorarium for services rendered to the Common- 
wealth," or for services rendered in the Parliament to any 
person or State (sec. 45). 

Until the Parliament otherwise provides, any person 
declared by the Constitution to be incapable of sitting as a 
member of either House is liable, for every day on which 
he so sits, to pay £100 to any person who sues for it ia 
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ompetent jurisdiction. It ia noteworthy that the 
m does not disqualify members of the State 
.B from being members of the Commonwealth 
. The State Parliaments, however, have already 
;.s which disqualify members of the Common- 
rliament from sitting in the State Parliament. 
^ they have followed the examples of the States 
, and have acted on the principle that a seat in 
is a seat to which the familiar doctrine "one 
diet" applies. 

OTH HOUSES OF THE PARLIAMENT. 

of the provisions under this head have been 

aidered. 

m 42 every member must complete his title 

' and subscribing an oath or affirmation of 

in the fonn set out in the schedule to the 



n 47 any question respecting the qualifications 
, or respecting a vacancy in either House, and 
n of a disputed election, ia determined by the 
hich the question arises. The Parliament may. 
ovide otherwise. By section 48 the members of 
receive an allowance of f 400 a year, to be 
am the day on which they take their seats. In 
tea membera of the Lower House are paid a 
lowances," or " re-imbursement of expenses " 
■a £100 to £300 per annum with railway passes 
rivilegea. Only in South Australia, Tasmania, 
a Australia are members of the Legislative 
1 a salary, but they have in all the States the 
iges of travelling as members of the Lower 
) payment of members of the Commonwealth 
ia under no constitutional guarantee: the 
nay abolish it or alter the amount. 

itiembBrB was introduced into Western AuBtralia only iii 
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PRIVILEGE OF THE PARLIAMENT. 

It has long been settled that the lex et connutwh 
ParliaTiienii does not apply to Colonial Legislatures.' 
While the Chambers of euch a Legislature have " every 
power reasonably necessary for the proper exercise of their 
fiiLctions and duties, powers such as are necessary to the 
existence of such a body and the proper exercise of the 
functions which it is iutended to execute," this does not 
extend to nor justify punitive action. Accordingly, the 
Coostitutton Acts of most of the colonies have authorised 
the Legislature or the Houses respectively to supply this 
defect in their power.* The Legislature of Victoria having 
adopted for each House and for the Committees and 
members thereof the powera, privileges, and immunitien 
of the House of Commons, it was held by the Privy Council 
that the doctrine of the English privilege cases applied, and 
that where a person was committed by order of the 
Legislative Assembly for contempt, there was no power in 
the Courts to examine the cause of contempt' 

The Constitution proceeds at once to oust the ooiomon 
law doctrine from application to the Parliament. "The 
powers, privileges, and immunities of the Senate and the 
House of Representatives and of the members and com- 
mittees of each House shall be such as are declared by the 
Parliament, and until declared shall be those of the 
Commons House of Parliament of the United Kingdom and 
of its members and committees, at the establishment flf the 
Commonwealth " (sec. 49),* The Parliament has thus plenaiy 

V. Carma, 4 Moo. 



, Doj/ll V. Falconrr. L.R.. I 
7. See Fonyth'i Camt aad 



'8^ Kitllty \ 
P.C. 328; Barton v. Taylor, 11 A 
OpHuoM on CowitUniiimal Laa, p. S 

'Victoru, CoiutitutioD Act, 1H56, kc. 35; South AiutnOik, Conatita- 
tioa Act, 1656-S, No. 2, aec. 35 ; Brituh North Ameriu Act, laGi. mo. 
IB, and th« PullameDt of CkowU Act, 1875 1 Niw Bouth Wmln Ctaatlta 
tiOD Act, 1S5S, uc. 35. 

*DMy. UMrphy.lMoo. P.C, N.S. M7; Spraixr o/ LojiJaiUt AmnMg 
qf Viftoriai. liUui; L.K.,3P.C. 560. 

* For PrivilegcB of ths Uou>e of Commons, aee Aiuod, toI. i., uid Uajr^ 
I'ariiamtlUaTy Prarluc 
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• the subject, untrammelled by tbe condition 
egea ehall not exceed those of the House of 
t the date of the Constitution Acta respectively, 
se of the other Australian Acts, or at the date of 
feiring tbe privileges, as in Canada. 

PROCEDURE, 
iction 50. each House separately, or the two 
iranjunction, may make rules and orders for the 
ts or their business and proceedings. The same 
tftins a provision that each House may make 
rders with respect to " the mode in which its 
'ileges, and immunities may be exercised and 
he&e are somewhat startling terms, and on the 
would justify the House in establishing appro- 
ties for breach of privilege. The term " powers, 
nd immunitiea," however, includes the sanctions 
mailable to each House, and therefore it is con- 
b " mode " relates exclusively to what may be 
lure — the "machinery ai* distinguished from the 

dure in legislation ia to some extent regulated 
stitutioD itself. The provisions affecting the 
t (sections 58-60) have been already referred to, 
ings in regard to Money Bills, so far as they 
relations of tbe Senate and the House, are con- 
le next chapter. The provision requiring the 
tion of money votes by the Governor-General 
referred to. It is an essential part of our Par- 
l^stem that every grant of money for the public 
be based upon the request or recommendation 
a. " The foundation for all Parliamentary 
8 necessity for the public service as declared by 
-hrough its Constitutional advisers."^ This 
is upon the Ministry a definite responsibility 
lal Bnance, which acts as a safeguard against 
Y recklessness. The absence of auch a rule in 

' May, Pariiamentary Praclke, Cop. iiii. 
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the colonies was regarded by Lord Durham as one of the 
principal factors in the ill-government of Canada ; com- 
petent observers to-day notice the financial chaos in Fmnce 
and Italy as a consequence of the neglect of this rule. Ever 
since the introduction of responsible government into the 
colonies, the rule has in one form or other found a place in 
colonial constitutions. Consistently, therefore, it is pro- 
vided in the Constitution that " a vote, resolution, or pro- 
posed law for the appropriation of revenues or monies shall 
not be passed unless the purpose of the appropriation h&s 
in the same session been recommended by message of the 
Qovernor-Oeneral to the House in which the proposal 
originated'' (section 56). This provision must, like so 
much else that belongs to our system of Parliamentiiry 
government, be supplemented by conventional rules such an 
exist in the House of Commons as to the origination of 
laws imposing taxation, and the prohibition of the increase 
of the amount asked for by the Crown. 




.LATIONS OF THE SENATE AND THE 
30USE OF REPRESENTATIVES. 

ting of responsible government in the colonieB, 
stomed to such a constitution of the two Houses 
ilature aa ensures the supremacy of the Lower 
e colonies are democratic communities, and the 
Councita ain against the current doctrines of 
n that they are constituted by nomination and 
, or, if they iire elective bodiea, their members 
Hjuire some qnalification of projierty. and are 
ed by a "select " constituency ; while they are 
solution made readily responsive to public 
le Assembly, always elected on the broadest 
.ifieation both for the memberB and electors, and 
econstituted by a general election, is the pre- 
fer, because it harmonizes, and the Legislative 
I not, with the national life and spirit. 
ditions are not fully reproduced in the Common- 
ernment. The Constitution described in the 
shows us two Chambers, each elected upon a 
s, uniform alike in the qualification for members 
»ra ; and the proviaion for payment of salaries 
ount to Senatora and Members of the House 
»B for the suggestion of social excluaivencss as 
stinction betwieen them. 
ularly constituted as the House itself, the 



Senate represents an essential principle of Union — it is the 
House of States in a Federal Commonwealth. It is tme 
that neither in Canada nor in Switzerland does the House 
of the States exercise an equal power with the other House, 
but in both cases there are circumstauces of constitution — 
in Canada, the nomination of members aod the imperfection 
of the States' principle; in Switzerland, the small number 
of members and the want of any single principle of 
constitution — which have determined for it an inferior 
position.' 

The other circumstances of constitution which may afiect 
the position of the Senate in the Government are its perma- 
nent existence as a body and the longer tenure of its memberH. 
These are conditions which are commonly believed to be 
a check upon "democratic recklessness"; they are the 
ejipecial marks of the " revising" and "retarding" Chamber, 
the " Second Chamber," or " Upper House." 

The circumstance which most closely touches the relation 
of the two Houses of the Parliament is the introduction of 
Cabinet Government, with JtA tradition of the aupremsry 
of one House through the control of finance. The constitu* 
tiou seeks to reproduce the main features of this familiar 
relation in two ways: (1) by provisions as to Money Bills; i 
(2) by a novel provision for deadlocks. i 



REVENUE AND APPROPRIATION LAWS. 
This matter is dealt with by sections 53 to 56. Sections 
53 to 56 seek to define with more detail and precision than 
is customary in constitutions the powers of the two 
Chambers of the Legislature respectively, a matter which 
has in all the colonien been one of controversy, and in some 
has produced conflicts of so much heat as to involve 
Governor, Ministry, and both Houses of the Legislature 
in discredit. The attempt to translate to the colonies the 
traditions of the Lords and Commons has hardly succeeded 



' Even in Switierlknil. the Council of State* 
power, and hu Dot been relegated to that cooditioQ of anbordlnatiOB fvood 
in the Upper Houm of countries where the Cabinet syitom «xbta. 
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-e the Legblative Council has been a. nominee body \ 
-. Legislative Council has been elective, there has 
I than a plausible ground for standing purely upon 
' the Constitution, a law which, reproducing often 
ind in ill-choaen words some of the conventional 
;h are observed by the Lords and Commons, has 
t as to others. In the Commonwealth the Senate 
than the Legislative Council of a colony ; not 
3cted, it rests upon the the same popular basis as 
) of Representatives, and its constitution charges 
e protection of interests which might not be those 
!d by the majority of the House. On the other 
J States contribute to and receive from the 
pealth upon a population basis, and the House of 
atives is broadly speaking the representative of 
a. While the House of Representatives cannot 
b Parliamentary supplies are made good by then 
ituents, they can evidently claim a larger powei 

the Senate. These are the conditions whicb 
jections 53 to 55. 
<posed laws appropriating revenue or moneys, or 

taxation, shall not originate in the Senate, 
■oposed law shall not be taken to appropriate 
ir moneys, or to impose taxation, by reason only 
ntaining provisions for the imposition or ap> 
n of fines or other pecuniary penalties, or for 
,ad, or payment, or appropriation of fees for 
T fees for services under the proposed law. 
mate may not amend proposed laws imposing 
or proposed laws appropriating revenue or moneys 
dinary annual services of the Government. 
mate may not amend any proposed law so aa to 
ny proposed charge or burden on the people. 
mate may at any stage return to the House of 
atives any proposed law which the Senate may 
id, requesting, by message, the omission or 
nt of any items or provisions therein. And the 
\ Representatives may, if it thinks fit, make 



any of such omiasions or amendmeota, with or without 
mod ificati Otis. 

Except as provided in this Bection, the Senate shall 
have equal power with the House of Repreaentativea in 
respect of all proposed laws. 

54, The proposed law, which appropriates revenue or 
mooeye for the ordinary annual services of the Govem- 
nent, shall deal only with such appropriation. 

55. Laws imposing taxation shall deal only with th« 
itnposition of taxation, and any provision therein dealing 
with any other matter shall be of no effect. 

Laws imposing taxation, except laws imposing duties of 
customs or of excise, shall deal with one Hubject of taxa- 
tion only ; but laws imposing duties of customs shall deal 
with duties of customs only, and laws imposing duties of 
excise shall deal with duties of excise only. 

In section 53 the Constitution avoids the ambi^oua 
words "for appropriating" of the Constitution Acts of the 
colonies, and adopts a word expressive of the most extensive 
power claimed by the Lower House. The words following, 
however, while preserving the initiation of mea-iurm of 
finance to the Lower House, make provision against 
certain inconveniences which would attend the strict appli- 
cation of the rule. The exclusion of fees and penalties 
from the rule is suggested by the Standing Order of the 
House of Commons of July 24th, 184 i). 

The succeeding paragraphs of the section are suggeat«d 
by certain resolutions adopted by the Council and Assembly 
in South Australia, and known as "The Compact of 1867.'' 
Unlike the Constitution Acts of some of the colonies, the 
Constitution Act of South Australia (No. 2 of 185S-6) 
made no special provision as to Money Bills save ta to 
their recommendation to the Assembly by the Goveroor, 
Conflicts between the Council and Assembly aa to tbur 
respective powers, in other colonies postponed for a time, 
began in South Australia at once. In the result, the 
Council waived its claim to deal with the details of the 
ordinary annual expenses of the Government submitted in 
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iiiation Bill in the uaual form, but reserved the 
emand a conference thereon, to state objectioriB 
u* explanations. As to other Bills, the object of 
I to raise money or to authorize the expenditure 

the Council asserted its competence to suggest 
to the Assembly, and to assent to or reject 

ures. These reaoSutions were agreed to by the 

be observed that in section 53 the prohibition 
lent by the Senate is not co-extensive with the 
s to origination, so far as concerns proposed laws 
;ng revenue or moneys. While all proposed laws 
ng revenue or moneys, save those specially 
n the first clause, must originate in the House, 
is restrained frcim amending none but the pvo- 
for appropriating revenue or moneys for the 
nnual services of the Government. But in no 
the power of amendment be exercised by the 
as to increase a proposed charge or burden on 
Where the power of amendment is denied, the 
luggestion is given to the Senate, and as such 
may be made " at any stage " in the progress of 
■ough the Senate, it is clear that the Senate may 
a extreme power of rejection if its suggestions 
pt£d. 

clause in section 63 has a political rather than a 
rtance. Australian exjjerience has abundantly 
no opinion upon financial powera is too wild to 
I currency ; and, therefore, it may not have been 
to insert words showing that the powers con- 
iction 53 upon the Senate do not exhaust the 
ihat body over Money Bills — that the section in 
not one granting new power, but limiting and 
e exercise of power already enjoyed. 
54 and 55 are auxiliary sections designed to 
arrangements of section 53. They prevent 
in its moat objectionable forms; they also 
House of the power of effectuating its control 
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over tinaDce by iDcluding the whole of the Baancial 
meastireB for the year in one bill — the course hinted ai 
by the Commons resolutions of 1860, and often adopted in 
the colonies for the purpose of compelling the Upper 
House to accept an unwelcome measure. The great 
resource of the Commons, however, depends for its efficacy 
upon a tradition which has not equal force in the coloniett 
— that the Upper House will not embarrass the Crown by 
refusing to pass an Appropriation Act. In Australia, a 
Le^slative Council, by rejecting an Appropriation Bill, 
merely embarrasses its political opponents, and has not 
hesitated thus to deal with attempts to deprive it of power 
over such matters as the tariff or payment of members. In 
fact, the old constitutional weapon — the refusal of supplies 
— is in new hands, and may be made to serve a new 
purpose. The control of the Lower House over the policy 
of the Crown and its Ministers is now so complete that the 
problem of modem governments is rather now to protect 
the Government from the caprice of the House than bo 
secure further control ; it is never necessary for the House 
to fall back upon the source of ite power. But the 
responsibility of the Ministry to the Upper House, if it 
exists, is of a very indirect kind, and one of the checks 
upon the Ministry and the Lower House lies in the fact 
that the Upper House might in an extreme case refuse to 
pass the Appropriation Bill, and thereby force a dissolution 
or a change of Ministry. These are the conditions recog- 
nized by the Constitution. It marks the province of the 
Senate in financial matters, and prevents the House of 
Representatives from taking a course which might justi^' 
or excuse the Senate in rejecting an Appropriation Bill. 
In the balance of power in the Commonwealth, it i* a 
factor not to be neglected that, while the Senate hu ft 
recognized power over Money Bills beyond that of any 
other Second Chamber in the British Dominions, it gad 
hardly exercise the extreme power of rejecting the Bill for 
the " ordinary annual services of the (jovernment " apoo 
any other ground than that the Ministry owes 
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Jpper not le83 than to the Lower House. That 
lition which in the future the Senate, aa the 
f the States as well as the Second Chamber, may 
; but it is a position Tiom which, even in the 
>f Parliamentary Government in the colonies, the 
■ supporters of the Upper House have generally 

is one matter which from the very nature of the 
a its special concern. As the Courts are tbe 
s of the rights of the States in matters that lie 
he federal power, so the Senate is the guardian of 
Bsta of the States in matters which are within the 
ower. For the rest, it has been contended that the 
f Cabinet Government which has been introduced 
,'Iand to the Colonies, and which the Colonies have 
upon the Commonwealth, is essentially a feature of 
[overnment, and is inapplicable in a federal govern- 
hat a Ministry cannot serve two masters — the 
id the House ; that if the weakness of the Execu- 
ne of the greatest dangers of party government 
ponsibility to one House, responsibility to two 
vould break down the Executive machinery alto- 
knd that responsibility to one House alone means 
not federal government. The answer to this 
he that neither the Cabinet system oor federal 
!nt is a rigid institution. The liability of the first 
i and to mould itself to conditions is its one per- 
jature, and perhaps its principal advantage. Both 
' and "unitary " governments are commonly mere 
ations to a type, and neither necessarily excludes 
itures of the other. 

irse it is obvious that with two irreconcilable 
( of the Legislature with co-ordinate power, the 
ystem would break down, and so also would any 
lem that could be devised. But in the Common- 
1 anyrate, the Constitution of the two Houses is a 
guarantee that they will not be in perpetual con- 
may even be that the Senate, which as a Second 
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Chamber i» designeil to contribute to the stability of 
UoverDiuent, will perform that office in an unexpected way 
by protecting the Ministry from the caprice of the House ; 
and it will be no muall service to the Coinmouwealth if 
Ministers, owing a certain responsibility to both Hoiisea, 
learn that it is their duty not less than tliat of the Crown, 
to preserve a good correspondence between the two branch<>s 
of the Legislature. The Cabinet system depends so much 
upon understandings and conventions that it Would be radb 
to declare any development impossible. 

The political effect of the clauses on the financial powera 
is to strengthen rather than weaken the Senate, for it ia 
enabled to exercise an effective control by means leas heroic 
than the rejection of an Ajipropriation Bill. " DeaiUiwk," 
then, in the strict sense — the bringing the machinery nf 
government to a standstill — is a contingency so remote at 
hardly to be within the range of practical politics. But 
moved by the experience of more than one of the colonie.i, 
and especially of the Colony of Victoria, the Convention 
set itself to discover some constitutional means of re- 
conciling differences between the Houses in any matter 
of legislation. All sorts of schemes were considered 
in the Convention, in the Parliaments, and in the press. 
Those who may be called the National Domocrats doair«d 
that questions of differences should be settled by thii Refer- 
endum pure and simple — by a simple majority of the 
electors in the Commonwealth. But this was a reforence 
to the constituents of one Chamber only, and was naturally 
objected to by the smaller States. Accordingly, there was 
a party whom we may call Federal Democrats, who urf^ 
that there should be a Referendum to the comttituents of 
the respective Houses. Then there were those who wor« 
totally opposed to the Referendum and favoured a resort to 
the ancient constitutional remedy of dissolutioa. to be 
applied alternatively, simultaneously, or successively to the 
Senate and the House. Others again thought that to make 
any provision at all was the surest means of precipiMting 
conflicts which might be avoided in the ordinary course of 
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' a little forbearance and good sense. In the end, 
'eation adopted a system which, with a trifling 
. by the Premiers, is now contained in section 57 
Dstitution. 

the House of Representatives passes any proposed 
the Senate rejects ur fails to pass it, or pusses it 
tndments to which the House fif Representatives 
rgree, and if, after an interval of three mouths the 
Representatives, in the same or the next session, 
MS the proposed law with or without any amend- 
ieh have been made, suggested, or agreed to by the 
id the Senate rejects or faila to pass it, or passes it 
ndments to which the House of Representatives 
agree, the Governor- General may dissolve the 
id the House of Representatives simultaneouBly. 
dissolution shall not take place within six mouths 
! date of the expiry of the House of Representa- 
ffluxion of time. 

such dissolution the House of Representatives 
les the proposed law with or without any amend- 
.ch have been made, suggested, or agreed to by the 
d the Senate rejects or fails to pass it, or passes, 
lendments to which the House of Representatives 
igree, the Governor- General may convene a joint 
the members of the Senate and of the House of 
Ltives. 

mbers present at the joint sitting may deliberate 
vote together upon the proposed law as last pro- 
the House of Representatives, and upon amend- 
,ny, which have been made therein by one House 
;reed to by the other, and any such amendments 
afBrmed by an absolute majority of the total 
the members of the Senate and House of Repre- 
shall be taken to have been carried, and if the 
aw, with the amendments, if any, so carried is 
r an absolute majority of the total number of the 
if the Senate and House of Representatives, it 
'ten to have been duly passed by both Houses of 
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the Parliament, and shall be presented to the Govemor- 
Qeneral for the Queen'e assent. 

The solution is curious and unique. In the tirst place it 
will be noticed that the scheme applies only to measures 
initiated in the House of Representatives, a fact signiticant 
of the parts which the two Houses are expected to play Id 
government. Secondly, there is ample provision made for 
delay and for reconsideration by the House,' and there ia nr> 
obstacle to a resort to the familiar means of conference. 
The application of the principle of dissolution to the Second 
Chamber is not wholly a novelty, and was inspired in a 
measure by the constitution of South Australia.^ But id 
South Australia a dissolution of the Legislative Assembly 
must precede the dissolution of both Houses ; and the 
Constitution of the Commonwealth avoids the appearance 
of punishing or putting pressure upon one House rather 
than the other. The mere double dissolution of the South 
Australian system may of course result in each Hou.te 
receiving a mandate from its constituents " to stick to its 
guns," For such a contingency the Commonwealth Consti- 
tution provides by establishing a joint sitting of the Senate 
and House, in which the Bill is disposed of by the vote of 
an absolute majority of the total number of members of both 
Houses. The requirement of an absolute majority of each 
House, in its separate sitting is to be found in most of the 
Constitutions of the colonies as the condition of various 
amendments i but the joint sitting is a novel feature in 
Australian politics. In the United States it is resorted lo 
by the States Legislatures in case the Chambers have in 
separate sittings chosen different persons as Senators. And 
in the Constitution of the Commonwealth a joint sitting of 
the Houses of the State Parliament tills casual vacancies in 



' Prof. Barg«w fttteebea great imporUoce to repetitioD of th« v«t« •« a 
Mitonl way of aecuring deliberation, maturity, uiil clear cooseioaanMi <rf 
puipcNa. He anggeita ■ mode of facilitatiBg oonitttaCionai ameadmeuta in 
the Dnitad Statea which probably wu not witfaoat ioflueDoa in Uia 
CoaToitioii {Potilieal SrUner and Conntitutionai Lau, voL i, p. 152). 

'GonititutioDal Act Further AmeadmeDt Act, 1S8I, Mctioa IS. 
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3 (section 15). The Fretinh Constitution can be 
by a National Assembly coDsistitig of the two 
in joint session, and the same body elects the 
In Switzerland the two Chambers of the 
laembly meet in Joint session for three purposes ; 
m of conflicts of jurisdiction between the federal 
; the granting of pardons ; and the election of 
1 Council, the Federal Tribunal, the Chancellor of 
deration, and the Commander-in-Chief of the 
■my.' 

origin of the joint sitting provided for in section 
ir, is none of these ; but rather the Norwegian 
ording to which the two Chambers (or rather the 
nto which the House is divided) meet as one for 
9 of composing their differences. 
;em of section 57 is applicable to proposed laws 
nd but one — the auiendmont of the Constitution. 
jr will be referred to in its proper place; but it 
ted here as a curious fact that the provisions of 
3 for avoiding the obstacle of disagreement 
a Houses are less cumbrous than those applicable 

le^slatton. The reason is that the alteration of 
ution is treated as pre-eminently a matter to be 

by direct vote of the electors. 

veritme'ati and Partita in OonliHtiuai Em-ope, vol. ii, , p. 214. 
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THE LEGISIATIVE POWER OF THE PARLIAMENT. 

The definite and limited character of the Commonwealth 
Government is indicated in the enumeration of the powers 
of its principal organ — the Parliament The legislative 
power is not contained in any one or two sections ; it is 
found in all parts of the Act, for, as has been observed, the 
power of Parliament pervades the whole instrument. But 
as the main object of federation was to put under a central 
legislature matters which could not be dealt with effec- 
tively, or at all, by the colonial legislatures, the statement 
of those matters in sections 51 and 52 is the very kernel 
of the measure. The other powers of Parliament, dispersed 
through the Constitution, are in general adjective rather 
than substantive ; they relate not to independent matters, 
but to the regulation, explanation, or restriction of the 
powers contained in sections 51 and 52, or to the regula- 
tion of the departments of government, including, in some 
matters, the constituent elements of Parliament itself. 

The terms of grant are as follows : 

Section 51. The Parliament shall, subject to this Con- 
stitution, have (section 52 exclusive) power to make laws 
for the peace, order, and good government of the Common- 
wealth with respect to : (matters enumerated). 

The terms used correspond with the grant of power to 
the Dominion Parliament to make laws for the " peace, 
order, and good government of Canada." In Australia the 



legislative power to the colonies has been made 

lame or similar terms. In the Australian Courts 

i, and the Australian Constitutions Act, 1850, the 

elfare " is found in tho place of the word " order," 

in the Act of 1842 ; the use of the one word or 

r neems to be a matter of indifference; either 

•>o deserve the description by the Privy Council of 

.dian form: "apt to authorize the utmost discre- 

nactment for the attainmeut of the objects pointed 

le pleuitude of the powers of a colonial legislature 

already referred to*; and the words used in the 

licate the intention of the Act to confer powers, 

lough limited as to auhject-matter, are, as to the 

lattera, of the same nuture and extent as those 

ve received the most authentic judicial conatruc- 

R. T. Burajt,^ Lord Selborne described the powers 

'ian Legislature in terms which are applicable to 

legislatures generally. He said : " The Indian 

re has powers expressly limited hy tlie Act of 

it which created it, and it can, of course, do 

eyond the limits which circumscribe those powers. 

, acting within those limits it is not in any sense 

or delegate of the Imperial Parliament, hut has, 

intended to have, plenary powers of legislation 

and of the same nuture as those of Parliament 

le established courts of justice, when a question 

ether the prescribed limits have been exceeded, 

lecessity determine that question ; and the only 

Lich they can properly do so is by looking to 

of the instrument by which affirmatively the 

powers were created, and by which negatively 

estricted. If what was done is legislation within 

il scope of the affirmative words which give the 

1 if it violates no express condition or restrictioD 

ri, L.K., 10 A.C. 675, Mr. Lsfroy, in LegUilative Foacr in 
14 note, regards the aubBtitution of " order " for " welfare" 
I of the DomiDioii Parliament as " odviged " imd aigDilicttiit. 
ler IV. "L.R., S A.C. 883, 904. 
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by which that power is limited (in which categorj' wuuld, 
of course, be included any Act of the Imperial Parliameut 
at variance with it), it la not for any court of justice to 
inquire further, or to enlarge constructively those coDdi- 
tioDsand restrictions." That legislative powers are of the 
same nature where the subjects are limited by enumeration, 
appears irom the jud^aneut of the Privy Council in Hodge 
V. The Queen ' in relation to the powers of the Provincial 
Legislatures in Canada. 

In America, the delegate character baa been imputed not 
merely to the Congress, but also to the States' Legislatures, 
and the doctrine delegatus non potest delegare has greatly 
hampered their action. In tbe dependencies of Ureal 
Britain this doctrine has not been applied ; and the Privy 
Council has recognized the validity of important delegations 
in the cai»e of Indian, Canadian, and Australian Legislaturea' 
But as a mere incident of legislative power, these legia- 
latures could not create and arm with general legislative 
authority a new legislative power not created or authoriMd 
by their Act of Constitution {R. v. Burak), certainly not if it 
were in substitution for tbe legislature and probably not if it 
were to exercise by way of delegation the whole legislative 
power. Even this restriction does not apply to legislataree 
which, either by special grant or as representative legisla- 
tures under the Colonial Laws Validity Act, 1665, section v., 
have the constituent power. The Commonwealth Pariia- 
ment has not the full constituent power, and therefore comes 
under the restriction indicated. But, in acoordancv with 
the decision of the Privy Council in Bodge v. The Quean, 
tbe delegation of power over particular subjects will be a 
proper exercise of legislative discretion. It baa been held 
in the United States that Congress cannot transfer its legis- 
lative powers to a State ; but, as we have seen, the American 
ditctrine is against delegation generally. In Canada, it has 

'L.H.,9A.C. 117. 

'IndU: R.s. ihiroA, L.R.. 3 A.C. SS9; Ouudk: Tttt <^st. Hodgi, 
S A.a 117: AnatrkUk (Nev Sonth WeIm); PomU v. ApotU OmMt 
Compamy, 10 A.a 282. 
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that " ill any case where, in the disti-ibution of 
the B.N. A. Act, certain matters are assigned to the 
i authority of the Dominion Parliament, it is not 

, for that body to delegate its functions to the 
lature, so as by an absolute grant of diacretionary 
inable the local authority to deal with the matter 
t may be inferred that the Commonwealth Parlia- 
ot make the State its delegate in regard to matters 
withdrawn from or forbidden to the States, and 
ule may apply to matters which are declared to 
exclusive power of the Commonwealth Parlia- 
t, apart from these cases, there seems no reason 
lommonwealth Parliament should not make the 
latrument of legislation whenever it may think 
I, as it may undoubtedly use the agency of the 
ccute its laws, 

not be supposed, because the Commonwealth 
is a general legislature and the State Parlia- 
local legislatures, that the legislation of the 
:alth Parliament must necessarily be of general 
and relate equally to all parts of the Common* 
Iniformity of bounties (§ 51), absence of dis- 
in taxation (§ 51), and of preference in trade, 
and revenue (§ 99), are expressly provided for. 
'ise, it would seem to be a matter of legislative 
« determine whether the interests of the Com- 
require uniform or diverse, general or local 
ir as concerns those matters which are put under 
e power of the Parliament, and those new sub- 
hich the State Parliament'} have had no power, 
te may be accepted without any qualification, 
arliamenfc possesses the sole legislative power 
within the Commonwealth, and the State 
is unable to cover the local ground. In respect 
jects over which the State has power within its 
is obvious that the interests of the whole may 
lal regulation in a single State or locality; and 
amtrUary Qovemnent in the Britith Coloniet, 2ad ed. , p. 670. 



such regulation would be a law for the peace, order, aii<{ 
good government of tbo Commoawealth ia respect to that 
subject, though it required somethiag to be done or forborne 
only in the State or locality in question. But the poaiUon 
is more difficult where the law is clearly not )iart of a general 
system of regulation, but is local or special. For instance, 
could the Commonwealth Parliament pass an Insolvency Act 
for the State of Victoria or a Divorce Act for New South 
Wales, or an Act establishing old-age penaiona in South 
Australia and not elsewhere ? It has probably been setUiid 
for Canada that so far as the enumerated powers of the 
Dominion are concerned, the Parliament of Canada may pam 
a law affecting one part of the Dominion and not another, 
if in its wisdom it thinks the legislation applicable to ur 
desirable in one and not in the other' But thia conclusion 
has been reached mainly because the Dominion powers over 
these subjects are exclusive powers; and, as it is not clew- 
that the Provincial Legislatures may, under their power to 
make laws on " mattera of a merely local or private nature 
in the Province," deal substantively with Dominion subject-! 
at all, there would be a defect of legislative power if the 
Parliament of Canada could not deal with them irrespectire 
of area. This defect of power could Dt>t> arise in Autttnlia. 
Even in these cases there have not been wanting in the 
■Tudicial Committee indications of an opinion restricting th« 
Parliament of Canada to "general legislation." Thus in 
the L'Union St. Jacques de Montreal v. BflisU* the Boanl 
say : "Their Lordships observe that the acbeme of distribu- 
tion in that section (§ 91 B.N.A. Act, 1807) is to mention 
various categories of general subjects which may be dealt 
with by legislation. There is no indication in any instance 
of anything being contemplated except what may properly 
be described as general logialation." In Fiftdinrj v. Tkomat,* 



' Sm Lafroy, Lrgiilalirr 
»L.B.,8P.C...ip. .Hi. 
>[I896] A.C. 80(1. The c 
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irschell said: "There can be no doubt, speakitif^ 
', that the object and scheme of the Act ia in § 9X 
he Dominion Parliament those things which were 
It with as a whole for the whole Dominion." The 
of the Judicial Committee in the Liquor Prohibi- 
leal,' as well as the observations of members of 
i during the argument, affirms the doctrine that, 
B Dominion legislation proceeds not from the 
;ed powers, but from the general power to make 
,he peace, order, and good government of Canada in 
o all matters not exclusively assigned to the legis- 
the Provinces, it may not deal with " any matter 
in substance local or provincial and does not truly 
interests of the Dominion as a whole." It may 
fld that in the Commonwealth the Courts will be 
f the considerations which belong to the meeting 
leral residuary power of the Parliament of Canada, 
lower over matters of " a local or private nature " 
sgialatures of the Provinces ; that legislation by 
monwealth Parliament for purely local or State 
will not be intra vires except in the case of the 
powers and in some of the new powers, but that 
irealth legislation may be directed to a particular 
particular States for the purpose of effecting any 
common interest. This is one of the matters in 
;al and political issues mingle, and accordingly 
1 to affirm that the presumption in favour of 
ty of an Act of Parliament, which is a leading 
terpretation, will have even more than its usual 
the Courts will be slow to say that the Parlia- 
uming to act for the interest of the whole 
y, has dealt with a matter of no more than 
em. 

nation of Sul^ecfs of Legislative Power. — It has 
of the Canadian Constitution, to which in 
the subjects of legislative power the Comraon- 
nstitution presents a close resemblance, that it is 
i.O. of Ontario v. A.G. of Canada, 1896, A.C. 343. 
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difficult to refer the distribution of legislative power to aiiy 
one principle.^ Generally, the matters enumerated are 
those over which the legislatures of the colonies had power 
within their territories, so that there is apparently merely 
the transfer of power from a local to a central govemment 
Hut there are also several matters which lay outside the 
[Hiwera of a mere " local and territorial legislature," 
mattei'H of an extra-territorial character, t.g. " the relattooK 
of the Commonwealth with the islands of the Pactlic' 
" esteinal affairs." Further, all laws of the Commonwealth, 
on whatever matter, have a limited extra-territorial opera- 
tion, for by section v. of the Act it is provided that "all 
laws of the Commonwealth shall be in force on all British 
ships, the Queen's shijis of war excepted, whose first port of 
clearance and whose port of destination are in the Comnion- 
wealth," an adaptation and restriction of section 20 of the 
Federal Council of Australasia Act, 188.5, by which Acts of 
the Council had the force of law "on board all British 
ships, other than Her Majesty's ships of war, whose last 
))ort of clearance or port of destination" was in any 
colony which had become a member of the Council. 

In the second place, the powers of the Parliament may 
be classified as direct or indirect. The greater number may 
be exercised by Parliament on its own motion ; a few, how- 
ever, can bo exercised only (a) with the consent of the 
State concerned — cf. section 51. articles xxxiii. and xxxtv., 
acquisition of State railways, railway construction and 
extension in any State ; section 124, separation of territory 
from a State ; or (b) at the request or with the ccncurrence 
of the State or States directly concerned (the Parliament 
may exercise any power which can at the establishment of 
the Constitution be exercised only by the Parliament of the 
United Kingdom or by the Federal Council of Australasia 
— section 51, art xxxviii.); or fc) on re/ercTice by a State 
or States (any matter, but so that the law shall oxtend only 
to States by whoso Parliament the matter ia referred, or 
which the law is afterwards adopted — section 51, 
> Uoaroe. ComtitHiion <^ (kaiada, p. 223. 
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In the Federal Council of Australasia, uidirect 
ras the rule, direct power the exception. 
e third place, the legislative powers of Parliament 

grouped under certain heads of subjects. An 
ition of subjects of legislative power necessarily 
neral terms/ but some of the subjects set out are 
to each other, and lend themselves to grouping 
ig to this relation. 

.-territorial matters, defence, trade and commerce, 
lications, account for a large number of the aiiiicles 
ation. For the rest — the subjects enumerated are 
y matters of private law falling within the depart- 
F commercial or family law, wherein the conflict of 
d jurisdiction is especially likely to occur, and is 
nconvenient and sometimes scandalous— it is in the 
ion of the value of uniformity of the law in these 
ents that the Constitution makes its most notable 
■e from the Constitution of the United States, 
hly, thfl powers of Parliament may be classified 
g to the plan recognized by the Constitution itself, 
rhich some of the powers are expressed to be ex- 
section 52). 

1 United States, the Courts are constantly engaged 
nining the spheres of the Congress and the State 
iires, and ascertaining whether there is any incon- 

in their laws. In the Confederation of Canada, 
believed that the uncertainty introduced by the 
n system would be avoided by assigning to the 
n and the Province respectively exclusive powers 

subjects committed to them. The plan, however, 

fulfilled its purpose. The necessary generality of 
s used in the distribution of powers, and the fact 

terras themselves were not terms of legal art, have 

rshall, C.J., in M'Ouilochv. Slalt o/ Maryland, 4 Whealoo, 319 : 
ibitian . . . requires thit only its great oatlines should be 
ta important objecU desigDaled, and the minor ingredienti) 
ipoae those objects be deduced from the n»tare of the objecta 
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added to rather than lessened uncertainty. On the wfai 
it appears that the diiHcultieu which attend a distribution 
of powers increase where the powers of both authorities 
are enumerated, and become more serious where the powers 
of each are expressed to be exclusive. The Austmlian 
Constitution, therefore, falls back on the United StatOM 
plan. In general, State Parliament and Commonwi-Hltli 
Parliament have concurrent powers of legislation over the 
subjects committed to the latter, and in case of incon- 
sistency the Act of the Commonwealth Parliament prevails. 
In both the United States Constitution and the Australian 
Constitution, exclusive power on a few subjects is com- 
mitted to the Federal Legislature, and in such matters of 
course State legislation is not merely controlled by tM 
paramount power of the Commonwealth Parliament, bfl 
is vlira inren. ■ 

The designation by section 52 of certain powers as ex- 
clusive does not, however, necessarily imply that all the 
enumerated powers of section 51 are concurrent; the term 
" concurrent power " is nowhere used in the Act in regard 
to legislative power. Section 51 confers power on the 
Commonwealth Parliament, not on the States; and so far 
as the subjects therein enumerated are beyond the power 
of the Colonial Legishitures, they will be beyond the power 
of the States Parliaments; there was no need to probil 
the States from dealing; with them. 

The question whether an Act of the Commonweall 
Parliament is valid depends upon whether it is an exercise 
of any of the enumerated powers; and this, of course, 
must be shown to the satisfaction of any Court in which 
the enactment is brought in question. This requires, in the 
Brst instance, the construction of the t«rms in which the 
power is conveyed ; and makes it necessary to set legal 
bounds to descriptions which are necessarily general rather 
than precise. This is not due solely to the infirmities 
of the technical language of English law. The occaaioa 
was not one for the use of rigid and inelastic terms ; and 
even where the terms used are technical it must b« 






VALIDITY OF LEOISLATION. 

'ed tbat the legal definitioD of a subject is part 
V thereon, aod, therefore, to some extent, from the 
the case, within the legislative power.^ The 
a Constitution "requires that only its great 
hould be mnrked, its important objecte designated, 
uinor ingredients which compose those objects be 
Tom the nature of the objects themselves."* It 
ibt, as Sir Montague Smith pointed out, a mis- 
hat the British North America Act, 1867, uses 
ral terms; and the Australian Constitution avoids 

troublesome of the difflcultiea by omitting the 
ibjects — " criminal law," " property and civil 
xsA "all matters of a merely local and private 

But even with the Australian Constitution there 

in the advice of a Privy Council to those who 

indertake the difficult task of interpretation, " to 

ch case which arises as best they can, without 

more largely upon an interpretation of the 
lan is necessary for the decision of the particular 
n hand."^ 

:>nd question which arises on an enactment is as to 
.ture and character. An Act of the Parliament may 
e than one aspect ; in one view, a provision may 
•ciae of power over one of the enumerated matters; 

■ it may be an exercise of power over some matter 

■ in the exclusive power of the States Parliaments. 
an Act of a State Parliament may in one view 

!rcise of authority upon some matter within the 
power of the State Parliament; in another, it 
I enactment upon one of the subjects of the exclu- 
ir of the Commonwealth Parliament These 
have been of great importance in Canada, where 

loiple bppeara to underlie the deciaiona in Ameriua upholding 
A the " WilBon Bill "— aee in re Spkklrr, 43 Fed. Rep. 653. 6.17 i 
, 140 U.S. 545. 

ball, C.J., Jtf'CuUoeA v. Maryland, i Wheatou, 316, at p. 407. 
Imurtmee Company of Canada v. Paramu (l^')i 7 A.C. iHi, 
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the powers of Dominiou and Province are generally excla- 
sive, and in the United States have given rise to a lai^e 
number of cases in which the Courts have bad to determiue 
whether Acta of the States Legit^laturoa affecting trade and 
commerce are in substance enactments of commercial regu- 
lation, in which case they would be invalid as infringing 
federal powers which the Courts have held to be exclusive, 
or are within what is called the "police power" of the 
States — i.e. their general power of providing for the peace 
and welfare of the State. On the one hand, it is certain 
that a legislature cannot, by passing an Act which inci- 
dentally affects some matter within its power, in Bubataoce 
legislate upon some matter outside its control. On the 
other hand, the grant of exclusive power over a subject 
does not withdraw from the other legislature all power of 
affecting that subject as an incident to the provision which 
it makes for subjects left within its control.' In all cases of 
enactments of this kind, "the true nature and character of 
the legislation in the ]>articu!ar instance undor discussion 
must always bo determined to ascertain the class of subject 
to which it really belongs.^ The difficult task of deteimin- 
ing the true nature and character of Acts which have 
different aspects, may involve the exceedingly delicate in- 
i|uiry whether the Act is a bona-Jide exercise of power over 
a subject committed or left to the Legislature, or ia a pre- 
tence, under cover of which an attempt is made to invade the 
province of the other Legislature. In discharging tlieoe 
duties, the Court must keep separate the subject and scope 
of the enactment, which arc material, and the motive of the 
legislator, which is immaterial and irrelevant.' We coo 
understand tJiat some of John Marshall's fame as an 
expounder of the Constitution is due to the fact that he 
came to the Bench after a distinguished career as atatea- 
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d diplomatist. In the Liquor Prohibition I 
al from Canada, Lord Watson said : " We are 
nclined to stand on the main substance of the Act 
mining under which of these provisions (of the 
North America Act, 1867) it really falls. That 
determined eecundunh aubjectam materiam. accord- 
le purpose of the Statute, as that can be collected 
leading enactments. . . . There may be a great many 
one behind the other. The first object may be 
)it the sale of liquor, and prohibition the only object 
shed by the Act. The second object probably is to 

drunkenness ; the third object to improve morality 
i behaviour of the citizens; the fourth object to 

crime, and so on. These are all objects. What is 
ut of the Act? I should be inclined to take the 
t that which ia accomplished, and Hiat which it is 

object to accomplish, is the object of the Statute ; 
rs are mere motives to induce the legislature to 
,n3 for the attainment of it." 

-The completeness of the legislative powers of the 
m Parliamenta, and the absence of a competing 
as prevented the raising of such questions as are 
lussed upon Acts of Parliament. But a similar 
hafl arisen between the two Houses of Parliament 
T respective powers over finance. The Constitution 
vide that Bills "for appropriating" revenue, and 
osing " taxation must originate in the Legislative 
r, and though they may be rejected they may not 
i in the Council. The question baa been whether 
tation applies only to Bills having appropriation 
on for their principal object, or extends to Bills 
ipropriate revenue or impose some charge as an 
in the accompUshment of some substantive pur- 
■iefly, ia a " Bill for appropriating " equivalent to 
bioh appropriates " ? The question has, of course, 
■seated itself for judicial decision; and the adjust- 
■ [1896] A.C. 348. 
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ment of powers between the Houses is necessarily affected 
by political more than purely legal considerations. The 
matter is ably discussed in Hearn's OovemToent of England, 
second edition, Appendix. 







CHAPTER IX. 



lUBJECTS OF THE LEGISLATIVE POWER 
OF THE PARLIAMENT. 

ON of the powers of tlie Parliament into direct 
■ect affords a convenient basis of classification. 

DIRECT POWERS. 
Administrative Services Transferred to the 

Oommanwealtk (Sec. 09). 
f the subjects of legislative power enumerated in 
tre identical with the subjects of administrative 
uts of the States transferred to the Common wealth 

Over " matters relating to these departments " the 
the Parliament is, by sec. 62, exclusive. 
?nee. 

I contains two articles dealing immediately with 
er, viz. : 

e naval and military defence of the Commonwealth 
be several States, and the control of the forces to 
jid maintain the laws of the Commonwealth. 

The control of the railways with reapect to 
• for the naval and military purposes of the 
wealth. 

;. 114 a State may not, without the consent of 
nonwealth, raise or maintain any oaval or military 
id by sec. 119 the Commonwealth shall protect 
ate against invasion, and, on the application of 
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the Executive Government of the State, against Aom 
violence. 

There are sevei'al Imperial Statutes affecting colonial 
defences and colonial forces, viz., the Army Act, 1881 
(seas. 175-177); Colonial Fortifications Act, 1877; Colonial 
Defences Act, 18(35 ; Naval Uiaciplme Acts, 186G and 1884 ; 
Imperial Defence Act, 1888, 

2. Posts, Telegraphs, and Telephones. Sec 51 (v.). 

These services are subject to the control of the Common- 
wealth, not merely for foreign and intercolooi&l, but also 
for internal purposes. In all the colonies, postal, telegraphic, 
and telephonic communication has been a Qoveminent 
monopoly. 

3. Lighthouses, Lightships, Beacons, and Buoys, 
51 (vii,). 

i. Quarantine. Sec. 51 (be). 

6. "Customs and Excise" are dealt with under | 
general head of Finance and Trade. 

B. Administrative Services not Traneferred to th€ 
Oommonwe aXOi. 
These are all matters in which a uniform syatei 
essential to the full utility of the services. The Common- 
wealth is given power to provide for them; but any 
provision which may be made does not legally supersede, 
and may exist concurrently with, the provision made by 
the States. 

1. Astronomical and Meteorological Observations. 
51 (viii.). 

2. Census and Statistics. Sec. 51 (xi.), 

C. Exletiial Matters. 

I. External Afiairs. Sec. 51 (xxix.). 

This is a power the extent of which it is difficult 
measure. The most important external matters whicJi 
have engaged Australian attention are, with a few excep- 
tions, the subjects of special articles ; and the " external 
afiaira" of the Commonwealth, like the "foreign aSiurs' 
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EXTERNAL AFFAIRS. 

mpire, are primarily matters of ad ministration 
in legial&tioD. So far, however, as the conduct 
al affairs may require the co-operation of the 
power, the Parliament has authority to make 
The euactment of laws for the execution of 
lade by the Imperial Government affecting the 
'ealth, or made by the Commonwealth itself 
h powers as the Crown may confer upon it; of 
■xtraditioo or neutrality, and the like ; of laws 
ict to arrangements between the Commonwealth 
parts of the Empire — all these would clearly fall 
icle zxix. The question arises, how far a legisla- 
h has power over " exterual affairs " may be 
as " local and territorial," a description which, 
so seen, indicates a great restraint of power in 
' Colonial Legislatures. It may be suggested that, 
if this power, Acts of the Commonwealth Farlia- 
like the Acts of the Imperial Goverument, and 
Acts of the Colonial Legislatures generally, be 
e restraint which prohibits laws intended to 
territorially. Such an effect would in no way 
the grant of power to make laws for the 
ealtb, for there would be no claim to enforce 
Courts outside the Commonwealth, and their 
i abroad would depend upon their accordance 
mnciples of Private International Law. And it 
affect the rule of construction under which 
■e presumed not to operate exterritorially. But 
?ould be, as in the case of the Imperial Parlia- 
i1q of construction merely, and not a rule in 
f power, 
and Commerce with other countries and among 

Sec. 51 (i.). (See "Finance and Trade.") 
'ies in Australian waters beyond territorial 
=. 51 (1). 

)ne of the powers which was possessed by the 
uncil of Australasia; and it was exercised to 
le pearl, shell, and b^che-de-mer fisheries in 
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Australiau waters adjacent to Queeitsland (51 Vie, No. 1) 
and Western Australia (52 Vic, No. 1). In each of Uie 
Acta a schedule declared wbat were to be deemed Australian 
waters under the Act It is not without interest to note 
that the United States invoked these Acta in support of 
their claim to regulate the seal Qshenes in the Behring 
Sea, but overlooked the limitation that the Act applied 
only to British ships and boats attached to British ships. 

4. Naturaliziition and Aliens. Sec, 51 (six.,). 

5. The people of any race other than the aboriginal race 
in any State, for whom it is deemed necessary to make 
special laws. Sec. 51 (xxvi.). 

This refers to the various race problems which arise in 
different parts of Australia, and enables the ParliameDt 
not merely to regulate the admission of alien races, but to 
establish laws concerning the Indian, Afghan, and Syrian 
hawkers; the Chinese miners, laundrymen, and in«rfcet 
gardeners ; the Japanese settlers and Kanaka plantatioo 
labourers of Queensland. 

6. Immijiration and Emigration. Sea 61 (xxvii.). 
"Undesirable immigrants" has been a subject fruitful of 

discussion and legislatiou in the colonies at InteroolooitU 
Conferences, and more than one attempt has been made to 
secure uniformity of legislation upon the subject. 

7. The influx of criminals. Sec. 51 (xxviii.). 

This was one of the heads of legislative authority under 
the Federal Council Act of IHfio ; and although it would do 
doubt be included under "external affairs" or "immigm- 
tion," it was retained in the Constitution as calUog 
attention to a particular evil of which the coloniea hftve 
long complained — the escape of criminals from the penal 
settlements of foreign Powers in the Pacific. 

8. The relations of the Commonwealth with the isUuda 
of the Pacific. Sec. 61 (xxx.). 

This also was a head of legislative authority in the 
Federal Council Act, which was the outcome of ihv 
" Australasian C'onvention " of 188.1, called to consider tlie 
" Annexation of neighbouring islands and the Federation of 
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isia." The position of the Pacific Islands has been 
it important matter of foreign or external policy 
tiich Austmlasia haa concerned herself; and like 
ll affairs " in general the matter haa been one to be 
ith rather by diplomacy than legislation. At the 
ion of 1883, Australian Ministers promulgated her 
B Doctrine" by declaring that "The further acquiai- 
dominion in the Pacific south of the equator, by any 
power, would be highly detrimental to the sjafetj' 
:-being of the British possessions in Australasia and 
* to the interests of the Empire." Australian 
n have often, and very recently, expressed the 
that Australasian interests in the Pacific are over 
acrificed by Imperial Ministera, and their hope no 
that the Gavernor-General may receive the powers 
gh Commisaioner in the Pacific, and may be in- 
to exercise those powers on the advice of his 
tn Ministry. How far this may be practicable will 
ai^ly upon the attitude of New Zealand, whose 
tion has gone some way to forestall the Common- 
Article XXX., therefore, stands for a policy which is 
ambitious and may be aggressive. Even under 
jrangements there is scope for the exercise of legia- 
thority, e.g. in the regulation of the trade with the 
irticularly the prohibition or regulation of the labour 
i the punishment of ofi'endere against the natives. 

D. Mercantile Law. 
king, other than State banking, also State bank- 
ding beyond the limits of the State concerned, the 
tion of banks and the issue of paper money, 
tiii.). 

re British North America Act, 1867, see. 91 (15), 
interpretation by the Judicial Committee in 
V. Union Bank of Canada.^ "The legislative 
conferred by these words is not confined to the 
stitution of corporate bodies with the privilege of 
'[18941A.C. 31. *6. 



ooa- n 



carrying on the business of bankers. It extends to the 
issue of paper currency, which necessarily means th« 
creation of a species of personal property carrying with it 
rights and privileges which the law of the province does 
□ot and can not attach to it. It also comprehends " bank- 
ing," an expression which ia wide enough to embrace every 
transaction coming within the legitimate business of a 
banker." 

2. Insurance, other than State insurance, and also State 
insurance extending beyond the limits of the State 
cerned. Sec. 51 (xiv.). 

3. Weights and Measures. Sec, 51 (xv.). 

4. Billsof Exchange and Promissory Notes. Sec. 5l(] 

5. Bankruptcy and Insolvency. Sec 51 (xvii.). 
Commenting upon a similar power of the Dominion of 

Canada, the Judicial Committee, in the Alt. Ottn. /or 
Ontario v. the Att. Qen. for Canada,' say: "It is not 
necessary in their Lordships" opinion, nor would it be 
expedient to attempt to define what is covered by the 
words, ■ biinkruptcy' and 'insolvency' in sec. 91 of the 
British North America Act. But it will he seen that it ia a 
feature common to all the systems of bankruptcy and 
insolvency to which reference hau been made, that tl>e 
enactments are designed to secure that in the caae of an 
insolvent person his assets shall be I'ateably distribute*! 
amongst his creditors whether he is willing that they 
should be so distributed or not. Although provi&ioQ may 
be made for a voluntary assignment as an alternative, it is 
only as an alternative. In reply to a question put by their 
Lordships, the learned counsel for the respondent wer« 
unable to point to any scheme of bankruptcy or insolvency 
legislation which did not involve some power of compul^on 
by process of law to secure to the creditors the distribution 
amongst them of the insolvent debtor's estate. In their 
Lordships' opinion these considerations must be borne in 
mind when interpreting the words ' bankruptcy ' oiui 
' insolvency' in the British North America Act" See 
■(1894]A.C. 189. 
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V. Dupuy} and L' Union St. Jacques de Montreal 

yrightfl, patents of inventions and designs, and 
rkfi. Sec. 51 (xviii.). 

■ghts. — This is the subject on which has arisen the 
t legal and political controversy, hereafter referred 
;he nature and exercise of the respective powers of 
rial Parliament and the Parliament of Canada. It 
lible here to enter into the intricate history of 
3opyright, or to consider the very ditBcult questions 
main unsettled.^ The most important provisions 
nperial law of copyright are those contained in 
■national Copyright Act, 1886, and the Order in 
)f 1887, whereby (a) the author of a book first 
I in any part of the Queen's dominions has copy- 
the book throughout the Queen's dominions for 
from first publication, or for the lifetime of the 
id seven years afterwards, whichever time is the 
nd 

} author of a book first published in any foreign 
Jelonging to the Copyright Union has copyright 
it the Queen's dominions for the same term, or any 
allowed by the law of the foreign country. 
yeaty may, however, denounce the Berne Conven- 
le case of any British Colony, and thereafter the 
i as to international copyright shall cease to apply. 
ir of Colonial Legislatures over Imperial copyright 
ently limited to supplementing the Imperial 
"Enactments for registration and for the im- 
jf penalties for the more eS'ectual prevention of 
But by sec. 8 of the Act " Nothing in the Copy- 
i or this Act nhall prevent the passing in a British 
1 of any Act or Ordinance respecting the copy- 
hin the limits of such possession of works first 
in that possession." 

A.O. 409, 416. '(1874) L.R., 6 PX'. 31. 

Uon OH Copyright, cap. Tiii., and the Blwboak (1895, C. 7783}. 
if Law 0^er», 1889 (18B5, C. 7783, p 48). 
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Inaemuch as none of the powers in article xvii 
exclusive powers in the Commonwealth, there ii 
fade nothing to prevent the State Parliament from 
making taws as to the grant of patents, and the protcctiun 
of copyrights and trade marks. It may be assumed that 
when the Commonwealth Parliament does legislate upon 
these topics, it will be by a uniform law applying equally 
throughout the Commonwealth ; and the question may be 
rained whether after such law it will bo competent for the 
State, io virtue of its own laws, to grant patents or to 
protect copyrights and trade marks as it has done in the 
past — i.e. to protect within its own territory alone. It 
would probably be held in such a case that the Common- 
wealth law was a law not only for the whole Common- 
wealth, but for each and every part of the Common wealth, 
and therefore superseded the State laws. 

It may also be poiuted out that a question may ariite iw 
to the operation of State laws on these subjects after 
the imposition of uniform duties of custom^i. Such 
laws, to be efTective, mu.>it prohibit the introduction of 
articles manufactured or works produced elsewhere, other- 
wise the protection would be illusory. But would not 
such laws impair the freedom of tiude, commerce, and inter- 
course among the States, in contravention of sec. 92 ? 

7. Foreign Corporations, and trading or financial corpora* 
tions formed within the limits of the Commonwealth. Stc. 
51 (XX.). 

This subject of foreign corporations is of especial itaport- 
ance in Australia, because many of the moat important 
trading and financial companies and some mining com- 
panies are companies formed in England, while of th« 
companies formed in the colonies large nunibera carry 
on operations in several colonies. 

The result is that there ia much legislation in the various 
cotooiea as to " frsreign corporations." Article XX., of ooanr, 
authonzee the Parliament to make a Companies Lawfortlie 
whole of the Commonwealth ; and there is no branch 
law in which a uniform law is more desirable. 
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tency. Coinage, and Legal Tender. Sec. 51 (xii.). 
it be read in connection with Sec. 115 : "A State 
, coin money, nor make anything but gold and 
n a legal tender in payment of debts." 
ords "and legal tender" are inserted in order to 
3 doubt raised in the United States aa to whether 
could, under a power to " coin money," make 
al tender.' 

E. Family Law. 
riage. Sec 51 (xxi.). 

orce and MatrimoDial causes ; and in relation 
)arental rights and the custody and guardianship 
I. Sec. 51 (xxii.), 

>reBumed that these powers include a power to 
the property rights of husband and wife, upon 

during marriage, and on the dissolution of mar- 
here is a good deal of diversity in the divorce 
he colonies ; and it is quite possible, .so long as the 
remain separate law districts, that parties may be 
lersona in the view of one colony and single persons 
^ to the law of another. The matter is complicated 
'act that the relation is principally governed by 
ind in countries like Australia the conditions of life 

peculiarly difficult to ascertain the domicil. It 
.erved that " parental rights and the custody and 
ihip of infants " is not a substantive power, but is 

relation " or incident to "divorce and matrimonial 



F. Adviinisiration of Justice. 
timate social and economic relations of the Aus- 
blonies have intensified the inconvenience which 
their separate existence as foreign countries for 
connected with the administration of the law. 
ill had the common law of England, the law of one 
ley. Cmi'lilvlimiil tn"!. \\ !)! : ivnil the Lr.jfil T'lid'-.r Cmw, 12 
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had to be proved in another as foreign law. No process 
of one colony would run ia another ; and the arraogemeDta 
which independent states may make to supplement the 
limitationa of territorial power were deemed to be beyond 
the power of mere " local and territorial legialaturei" The 
Imperial Acts dealing with the matters — 6 and 7 Vict., c. 34, 
and 16 and 17 Vict., c. 118 — were modelled upon extra- 
dition, and were confined to treason and felony. The 
mischief and scandal of criminals finding a refuge by 
crossing an imaginary line, early engaged the attention or 
Austi-alians, and abortive attempts in intercolonial councils, 
and elsewhere, were made to deal with the matter. The 
Im|>erial Government was urged in lSti7 to extend the Act^ 
to mi.sdemeaoours, but protracted negotiations only endinl 
in 1870 in a refusal by the Colonial Secretary (Earl Graa- 
villo) to propoHo legislation until the colonies should have 
come to a common understanding, and in a suggestion that 
a solution of the problems "would be facilitated if it were 
possible for the Australian Colonies to enact in concert a 
common criminal code, based on the Imperial law, a 
measure which Her Majesty's Government would see with 
much pleasure both from its intrinsic convenience and its 
tendency to consolidate the great Australian group." It was 
not until the Fugitive OBeoders Act of 1881 that the 
special conditions of groups of colonies were recognized and 
provision made for meeting the want that had so long been 
ui^ent in Australia. 

The laws of the colonies themselves did something, 
though not by uniform or concerted action, to recognuse 
the judgments, the probates, the inquisitions in lanac}', 
and some other proceedings in other colonies of Australia, 
while it was very general to provide for an extension of 
jurisdiction by permitting service out of the jurisdictiqn. 
The Federal Council of Australasia Act, 1S8.^. included 
among the few subjects on which direct power was given 
Ui the C^iuncil; (rf) "The service of civil process of the 
courts of any colony within Her Majesty's posseesioos in 
Australasia out of the jurisdiction of the colony in which 
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led" ; (e) "The enforcement of judgments of courts 
if any colony beyond the liroita of the colony " ; (/) 
iforcement of criminal process beyond the limits of 
my in which it is isaued, and the extradition of 
■s (including deserters of wives and children, and 
'3 from the Imperial or Colonial naval or military 
; ig) " The custody of offenders on board ships 
ig to Her Majesty's Colonial Governments beyond 
ial limits." In its Brst session the Federal Council 
three Acts, which were in pursuance of these 
; No. 2, an Act to facilitate the proof throughout 
eration of Acta of the Federal Council, and of Acts 
Parliaments of the Australasian Colonies, and of 
I and Official Uocuraents, and of the Signatures of 
Public Officers ; No. 3, an Act to authorize the 
of civil process out of the jurisdiction of the colony 
:h it is issued; No. 4, an Act to make provision 
enforcement within the Federation of Judgments of 
ireme Courts of the Colonies of the Federation. 
Vets, it must be remembered, apply only to those 
. which became members of the Federal Council, 
) also a Federal Act — the Australasian Testamentary 
Act, 1897 — applying to four of the colonies, which, 
■y limited way, makes them auxiliary to each other. 
[mperial Acts do something to bring the courts of 
itralian Colonies into touch with each other, as well 
1 other parts of the British Dominions, e.g. the 
;e by Commission Act, 1859 ; the British Law 
inment Act, 1S59; and section 118 of the Batik- 
Act of 1883. Finally, some of the colonies have 
ir on the road to require their courts to take 
notice of the laws and public acts of other 
asian Colonies. In 1S9S VictoHa (Act No. loa4), 
and (62 Vict., No. 15), and Western Australia 
practically identical Acts for this purpose ; while, 
Vict., No. 5, sec. 11, New South Wales requires 
i-ta to take notice of the Statute law and the 
en law of other countries, authenticated in the 
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manDer prescribed by tbe laws of such countries respec- 
tively. ' 

Turoing now to the Constitution, we 6nd that the legis- 
lative power extends over: 

1. The service and execution throughout the CommoD- 
wealth of the civil and criminal process and the judgmeuts 
of the Courts of the States. Sec. 51 (xxiv.). 

2. The recognition throughout the Common wealth of the 
laws, the public acts and records, and the judicial proceed- 
ings of the States. Sec. 51 (xxv.). 

These provisions must be read with sec 118, whereby 
"Full faith and credit ahall be given throughout the 
Commonwealth to the laws, the public acts and : 
and the judicial proceedingrt of every State." 

Compare the United States Constitution, art. iv,, 
" Full faith and credii shall be given in each State to I 
public acts, records, and judicial proceedings of every 
other State. And the Congress may, by general laws, 
prescribe the manner in which such acts, records, and 
proceedings shall be proved, and the effect thereof." This 
clause in the Constitution of the United States has ofWi 
received judicial construction. While it " implies that the 
public acta of every State shall be given the same effect 
by the Courts of another State that they have by law or 
usage at home" (Chicago uTui Alton Railroad v. Wiggirtm 
Ferry Coy.),^ the provision and the Act of Congress upon 
it " establish a rule of evidence rather than of jurisdiction " 
{ Wisconsin v. Pelican Jjiaiirance Goy.).^ The laws of « 
State have not under it any exterritorial operation ; they 
must be proved in other States as matters of fact; the 
Courts there will not take judicial notice of them.* Jadge 
Gooley says : ^ "By this provision a rule of comity becomes 
a rule of constitutional obligation. It also becomes a 



Macpkenm (IBM). 17 



'See tfaereoD llomtiranl Bound O.il. Cog. 
N.8.W. Kep. 281. 
*(I896) UBU.S. fll5. '118871 137 U.S. MS. 

• Chicago, tle^, v. Wiafftna, np. ; HnnUy v. DonoAw MSSfi), 116 D.S. 1.4. 
*PrmcipluefCwlilMtianai Law, p. 20-1. 
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rule, aod the commoD authority is empowered to 
3 whereby the courts may govern their action in 
[ or rejecting the evidence presented to them of 
ic acta, records, and judicial proceedings of other 
The provision has operated, and its limitations 
n defined, principally in relation to the judgments 
States.' It is held that judgments recovered in 
rf the Union "differ from judgments recovered in 
L country in no othtr renpect than in not being 
nable on their merits, nor impeachable for fraud 
ling them, if rendered by a Court having juris- 
if the cause and of the parties.^ In the words 
{Conflict of Laws, see. 609), cited and approved 
Supreme Court in Thompson v. Wkit'man^: "The 
lion did not mean to confer any new powers upon 
BS, but simply to regulate the effect of their 
idged jurisdiction over persons and things within 
ritory. It did not make the judgments of other 
mestic judgments to all intents and purposes, but 
i a general validity, faith, and credit to thera as 
No execution can issue upon such judgments 
a new suit in the tribunals of other States. And 
)y not the right of priority or lien which they 
the State where they are pronounced, but that 
;h the lex fori gives to them by its own laws in 
.racter of foreign judgments." And it has been 
i the rule that one country will not enforce the 
■3 of another holds as between States of the Union. 
nds to judgments recovered under such penal 

)8t general conclusiou to which the cases point is 
(rovision does not carry us much further than the 
of the common law now well established but in 
ncy in 1789, embodied in what is called Private 

y, Oonfiiet of Laieii, cup, xvi. (Amcricaa Noia), p. 434. 
r. Donohve. 116 U.S. 1, 4. ' 18 WaUnce, 457, 462, 463. 

Fiseonum v. Ft!ican Insiiranct Coy., 127 U.S. 265: (1B9'2| 
V. Attrm, 148 U.S. 867. 
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International Law. In a sovereign State, however, these 
doctrines may he varied or excluded by the action of the 
Legislature ; the provision in the U.S. Constitution pre- 
vents such action, and therein lies the aptness of Judgr 
Cooley's ol;>3ervftti on, cited above, that by the provision,"* 
rule of comity becomes a rule of constitutiunal obligattoo." 
A further consequence of inserting this provision in the 
Constitution is that the observance is brought under the 
protection of the federal judicial power. 

The^e observations will apply to the Commonwealth. It 
aliould be noticed, however, that in the Commonwealth full 
faith and credit is to be given to the " laws " of a State ae 
well as to its " public acts," and, conformably with the 
American doctrine which treats the clause as evidentiary, it 
may be suggested that this enables the States Courts to take 
judicial notice of the laws of other States. English aad 
Colonial Courts have j>ro[ierly enough treated the ascer- 
tainment of foreign law as a matter of tact, wherein in truth 
it does not differ from domestic law.' Less appropriately 
it has been treated as a question for ihe Jury, and has t<> 
be proved by evidence in accordance with well settled 
rules. If the Stale Courts are required to take judicial 
notice of the laws of other States, such proof will no longer 
be required. "The true conception of what is judidally 
known is that of something which is not or rather need Dot 
be unless the tribunal wishes it, the subject of either 
evidence or argument — somethiug which ia already in the 
Court's possession, or, at any rate, is so acceasihle that there 
is no occasion unless the Court asks for it to use 'any 
means to make the Court aware' of it; something it may 
deal with quite unhampered by any rules of law. Id 
making this investigation, the judge is emaucijiated rrotn 
all the rules of evidence laid down for the inveatigatioa of 
facts in general."' It has been pointed out that the State 
laws have already made considerable provision for the 

■ Sac Thayer. EridtKn ai the Commm Ixiw, p. 258 ; Sklmead. i 
(Juarlrrig Rtttrie, 1800. p. 386. 
' ThByer. p. 2»0. 
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icatioD of the lawa of other States ; and these will 
)t guide the discretion of the judges. Section oi 
oables the Farli&nient to provide for the autheDtica- 
the laws, public acts, etc., following the terms of 
118. 

I is some doubt whether article xxv. goes beyond 
of. Can the Parliament provide, e.g., that probate 
jt in Victoria shall give to the executor the powers 
xecutor throughout the Commonwealth ? Or that 
miittee of a lunatic or the guardian of an infant 
;d in one State shall have the powei-s of a committee 
xdian throughout the Commonwealth, exercising in 
ite the powers which he would have had under ati 
ment there ? This would undoubtedly be " recog- 
of the public acts and judicial proceedings in ques- 
\ the provision would cause no difficulty in law and 
)e very convenient in practice.^ It is submitted 
collocation of " laws " creates no difficulty, and that 
I be satisfied by a construction whicii enables the 
iwealth Parliament to determine as amongst the 
ihe difficult questions of jurisdiction and choice of 
Ich belong to the " Coutliet of Laws " or the " Extra- 
ial Recognition of Rights." Many indeed of the 
which cause the greatest difficulty in this the most 
chapter of the law are already provided for as sub- 
heads of legislative power — bankruptcy, bills of 
e, corporations, marriage, and divorce. The incon- 
;s which attend the existence of separate law 
among a people whose relations must be intimate 
met in different ways. On the one hand, separation 
made to give way to unity, and this is no doubt 
ilated in the subjects referred to. This may be 
md painlessly effected, because the colonies have 
substantially the same law. On the other hand, 
arate law districts may be maintained, but a 
system of intev-state relation of law may be 
sy, Caiifiict of Lauii. pp. 10, 20, and 30, on " l)ei:ogniti<iii " and 
neat " in relation to foreign Uwb uid righta. 



Ih 



166 SUBJECTS OF TffB LEGISLATTVB POWER. 

established. In general, the doctrines of Private Inter- 
national Law permit the forum to claim more than it \» 
prepared to concede to other countries, and in audi a (WW 
the fact that all the members of a group of countries apply 
the same doctrines does not facilitate a reconciliation of 
their claims. In this department, the Connmonweallh 
Parliament may be able under articles xxiv. and xxv. tu 
apply itself with advantage. 

In regard to article xxiv., " civil and criminal " must pro- 
bably be taken to embrace the whole range of judicial 
proceedings; and "judgments " will cei-taiiily include 
"decrees" and "sentences," and probably also "orders." 
There is no reason to suppose that the power is confined to 
final judgments, and does not extend to interlocutory 
proceedings, 

Q. Miscellaneous. 
There are two heads of power which may be described as 
afterthoughts, and are to some extent to be accounted for 
by a desire to disarm the opposition of those who conteaded 
that federation "would do nothing for the people." They 
reflect the popular political interests of the time, qaita 
apart from the project of federal union. " Invalid and old- 
age ]>ensions," sec ol (xxiii.), and " conciliation and arbi- 
tration for the prevention and settlement of indtutrial 
diaputes," sec. 51 (xxxv.), were part of the political pro- 
gramme of some party, if not of all parties, in each uf the 
States; and all were regarding with interest the experi- 
ments already made in New Zealand. The latter subject 
was made one of federal legislative power when sacb 
industrial disputes "extend beyond the limits of any oiw 
State." " Invalid and old-age )>eustous " can no doubt bt 
dealt with more effectively by the Commonwealth than by 
the State Parliaments. If a State is not to be burdened 
vrith pensioners who have resorted to it merely for the 
pension, it must require a considerable period of resideon 
wiU]in its limits as one of the qualifying conditions. Bni 
with the nomadic population of the Australian Colooies 
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equirenieDt necessarily excludes from the beneGt nf 
sion large numbers of persons who have " tried 
ick" ID various parts of the Coatineut. The 
> wealth Parliament may be satisfied with resi- 
ir a specified period in the Com man wealth. 

INDIRECT POWERS. 
e acquisition, with the consent of a State, of any 
) of the State on terms arranged between the 
iwealth and the State. Sec. 51 (xxxiil,). 
ipiuion was strongly held that the railways, which 
:n so fruitful a source of intercolonial bitterness, 
for political and commercial rensoDS alike, be vested 
ommonweattb, and nubject to federal control. This 
as not adopted, and the provisions in the chapter 
Dce and Trade and articles xxxiii. and xxxiv, take 
e of such an arrangement. As the article stands, 

DO power in the Commonwealth to acquire State 
. save by agreement with a State. 
irtue of sec. 98, the power of the Parliament to 
ws with respect to trade and commeree exteiidtt to 

the property of any State ; and it may be inferred 
ly will not have less power over the railways 
ley acquire from a State. 

ilway construction and extension in any State with 
ent of that State. Sec. 51 (xxxiv,). 
e United States it has been contended, and is 
ly now established, that the comnjerco power of 
I includes as an incident the authorization and 
a of all manner of works for facilitating intei- 
id foreign commerce, including the construction of 
.ilroads, bridges, and canals.' This is very much 
an the general power of appropriating money for 
ral welfare where the objects of expenditure remain 
«te laws; it ia a federal power in which the fedei-al 

rj m the CtnutUiUum, c. 26 ; Slodlon r. Bnlljoiore A A*. 1'. H, H. 
I, 32 Fed. ReporU 9 1 i.uzfi»i v. Sorih Kivtr Bridge Coy. ilSIMl. 



law prevails notwithstanding the obstacles of State law. 
The express power contained in art xsxiv, may |>erha|Mi 
be taken as indicating that the commerce power in the 
Commonwealth Parliament docH not extend to the con- 
struction of railways in a State without the consent of that 
State. But this is not the only view that may be taken of 
it- Article xxxiv. is clearly not limited to railways wbieh 
are incidental to inter-State commerce. It might be held 
that the Parliament has as a matter of commerce (aea »1 
(1) and sec. 98) among the States power to make raUwayn 
which are obviously in furtherance of that commerce; and 
that art. xxxiv. merely authorizes the exercise of legislative 
power with the consent of the State in regard to the con- 
struction of railways which have no direct relation to'inter- 
State commerce, 

3. Matters referred to the Parliament of the ComAon- 
wealth by the Parliament or PBrliaments of any State or 
States, but so that the law shall extend only to States by 
whose Parliament the matter is referred, or which aft«r> 
wards adopt the law, Sea 51 (xxxvii.). 

This section may be compared with the provision in mte. 
15 of the Federal Council Act, 1885, under which legisla- 
tive power was given to the Federal Council over a number 
of enumerated matters whenever the legislatures of two or 
more colonies should refer such matters. It ditTers from 
that provision in that reference may be made by a single 
legislature so that the Parliament may legislate for that 
colony. It o&ers a convenient method of extending the 
range of legislative subjects without resorting to an amend- 
ment of the Constitution. Any enactment by the Commoa- 
wealth in pursuance of such a reference will be a federal 
law in the sense that it cannot be altered by the State 
Parliament, and that State laws inconeistem therewith will 
be invalid. 

4. The exercise within the Commonwealth, at the reqaeat 
or with the concurrence of the Parliaments of all the 
States directly concerned, of any power which can at tJie 
establishment of this Constitutiou be exercised only by the 
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nt of the United Kingdom or by the Federal 

)f Australasia. Sec. 51 (xxxviii.). 

9 a very remarkable and far-reaching power. It 

enable the Commonwealth Parliament, with the 
ion of the States, to assume the full measure of 

power within the Commonwealth; and to repeal 
limitation of any kind Imperial Acta of Parliament 
;ion there. Of course, there is always the power 
rown to disallow such Acts, and in the Imperial 
nt to withdraw the power. But as the Imperial 
nt is in the highest degree unlikely to recall a con- 
il power, the latter safeguard has no great practical 
?he fact remains that there is now within the 

1 " subordinate legislature " with a very extensive 
' repealing Imperial legislation. It can hardly be 
f that the article is confined to the cases in which 
1 Federal Council and the Imperial Parliament 
/e acted. The expression " at the establishment of 
titution" in this connection is rather curious. The 
Council Act was repealed, and the Council itself 
I exist when the Commonwealth Act received the 
sent on July 9th, 1900 (sec. vii. of the Act). The 
vealth was not established, nor did the Coustitu- 

effect until January 1st, 1901. What is the date 
itablishment of the Constitution " ? 
o be noted that art. xxxviii. stands outside the 
on of Commonwealth powers into legislative, 
, and judicial, for the supremacy of the Imperial 
it, which is the measure of powers to be referred, 
admit of such a separation. 

vUXILIiRY AND IKCIDENTAL POWERS. 

acquisition of property on just terms from any 
person for any purpose in respect to which the 
it has power to make laws. Section 51 (xxxi.). 

a recognition of the power of " eminent domain " ; 

that the Parliament may, by act of legislation, 
or the acquisition of property against the will of 



the owner, whether a State or a private person The 
conditioQs are: (1) that the Commonwealth must acquire 
"on just terms," i.6. not at a price arbitrarily determined 
by itself; and (2) that the purpose of acquisitioo must be 
some purpose in respect to which the Parliament hu 
power to make laws. This does not, of coarse, set aay 
limit to the power to acquire property; it appliea only 
to compulsory acquisition. The provision may be eon- 
pared with that in the Fifth Amendment to the Uniud 
States Constitution — "nor shall private property be Utkta 
for public use without just compensation," a prohibition 
reproduced in many of the States Constitutions. 

2. Matters in respect of which this Constitution makes 
provision until the Parliament otherwise provides. Sec 51 
(xxxvi.). 

The Constitution establishes many thin^ " Until the 
Parliament otherwise provides." This article is equivalent 
to a declaration that in such a case the Pai'liamcnt HbnU 
have power to provide from time to time for the matters in 
question — that its power over the matter is not exhausted 
by a single provision. 

3. Matters incidental to the execution of any power 
ve-sted by this Constitution in the Parliament or in either 
House thereof, or in the Government of the Commonwealth, 
or in the Federal Judicature, or in any department or 
officer of the Commonwealth. Sec, 61 (xxxix.). 

Of the corresponding provision in the Constitution of the 
United States. Judge Cooley says; "The import of Uie 
clause is that Congress shall have all the inciduntal and 
instrumental powers ... to carry into execution all the 
express powers. It neither enlarges any power specifically 
^ven, nor is it a grant of any new power to Congress, but 
it is merely a declaration for the removal of all uneertainty 
that the means for carrying into execution those otherwise 
granted are included in the grant." ' 

And it must not be inferred from this power to legislate 
that in the absence of legislation the various oi^^s of 
■ Prinn)ilt* of CialitrntionaJ Imv, p. 105. 
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nent are without the inatrumental and protective 

which belongs by the common law to their like. 

aough the Ux et consuetiido ParHamenti iloes not 

9 a colooial legislature so aa to enable its cunsbitueiit 

> exercise punitive powers, the chambers of such a 

are have all the powers necessary for their own 

on, and for securing their proceedings against 

>tiou or disturbance.' Again, the Courts of the 

uwealth may regulate the admission of persons to 

before them, and may exercise according to their 

ihe power of puuishing for contempt. The Executive 

nent may take the measures allowed to the 

ve authorities at common law to protect every 

of the federal authority in the performance of it« 

ind by the Constitution itself, the executive power 

Jommonweiilth extends to the execution and main- 

of the Constitution. The nature of this power 

istrated in the United States in the case In re 

In anticipation of an attack being made by one 

pon Judge Field, United States Circuit Judge in 

ia, Neagle was ordered to attend him as deputy 

for his protection ; and when the anticipated 

v&s made, Neagle, in defence of the judge, killed 

For this an information was sworn in the State 

nd a warrant issued against the judge and the 

marshal. The latter was arrested, and sued out 

of habeas corpus. The Circuit Court held that 

iner was in custody for "an act done in pursuance 

w of the United States, and in custody in 

of the Constitution and laws of the United 

and accordingly ordered his discharge. It was 

in the Supreme Court that there was no Statute 

ng such protection as that which Nea<;le was 

d to give Judge Field, but it was held, never- 

,hat it was withiu the power and duty of the 

1 to protect a judge of any of the Courts of the 

tates when there was just reason to believe that he 

arXtm-T. Taylor, L.K.. 11 A.C. 197. *(1S89) 136 U.S. 1. 
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would be in personal danger while executing the duties o 
his office. Answering the argument that the preservatioi 
of peace and good order in society is not within the power 
confided to the Government of the United States, bu 
belongs exclusively to the States, Mr. Justice Miller said 
"We hold it to be an incontrovertible principle that th< 
Government of the United States may by physical forc< 
exercised through its official agents execute on every foot o 
American soil the powers and functions that belong to it 
That necessarily involves the power to command obedience 
to its laws, and hence the power to keep order to thai 
extent." ^ A fortiori is there such a power in the Common 
wealth, where the principal organ — tlio legislature — ii 
expressly empowered to make laws ** for the peace, order 
and good government of the Commonwealth," in respect t< 
the matters committed to it. 

It is to be noted that powers over many of the subject; 
committed to the Parliament of the Commonwealth an 
exercised by Congress in the United States a8 " impliei 
powers," e.g, lighthouses and quarantine under the commerce 
power. 

THE EXCLUSIVE POWER OF THE PARLIAMENT. 

Section 52. '*The Parliament shall, subject to thi: 
Constitution, have exclusive power to make laws for th< 
peace, order, and good government of the Commonweal tl 
with respect to : 

i. "The seat of Government of the Commonwealth, anc 
all places ac^iuired by the Commonwealth for publi( 
purposes." 

This has been already referred to in chapter iii. on ** lln 
Nature and Authority of the Federal Common wiulth. 
under the head of "The territory of the Commonwealth" 
and it has been pointed out that according to the Amerii-ai 
decisions the exclusive power of legislation over a placi 
carries with it exclusive jurisdiction. Pei*sons residing 

» 136 U.S. 60. 
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it are not resideiite in any State; and are n<it 

to vote as citizenu of a State at any election.* Sucli 

' and its government are without the most charac- 

feature of a federation — the division of power 

central and local governments; and the territory 

lutside the " federal " arrangements of the Constitu- 

ich adjusts the relations of the States. "Territory 

d becomes as extraneous to the State as if it were 

' a foreign government." This is true in the 

at the territoiy in question ceases to be part of its 

But in any other sense, such territory is not to be 

. as foreign even in the limited way in which that 

1 be applied to the relation of the Stjites to each 

The Commonwealth Government exercises in regard 

i full powers of a. national g<ivemment throughout 

monwealth ; the government of the territory is not 

^t political entity, a separate 'persona, it is nothing 

1 the Commonwealth Government discharging its 

duties.^ It is obvious that the omnipotence of the 

nt in relation to Commonwealth territory, and 

f the seat of government, may be made the basis 

rciae of power which may be nf national importance. 

United States the residents in the Federal Dis- 

jolurabia and the territorie.s are not electors for the 

:y, the Senate, or the House of Representatives. 

ike manner the arrangements of the Constitution 

in the tirst instance only, for the exercise of 

power by electors of the States. Section 1 22, how- 

/ides that the Parliament may allow the represen- 

territory surrendered by any State and accepted 

ymmonwealth, in either House of the Parliament, 

bent and on the terms which it thinks fit. 

itters relating to any department of the public 

.he cfintrol of which is by this Constitution 

mtricaa GonjitiiiUiowil Lam, p. 1142. 

\, American Conslilvtioaal LaiB, 1143, and pas«age tliere citu<i 

dgment of ManihKlI, C.J., in CbAon* v. Virginia, Whestou 
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transferred to the Executive Qovemment of the Common 
wealth." 

** By this Constitution " must be taken to include " undo 
the powers of this Constitution." Strictly speaking, thi 
departments of customs and excise alone are transferred b] 
the Constitution ; the others become transferred on th< 
proclamation of the Governor-General. 

iii. "Other matters declared by this Constitution to b 
within the exclusive power of the Parliament" 

The question whether the power over commerce amonj 
the States is an exclusive power is discussed elsewhere. 




RELATION OF THE LEGISLATIVE AUTHORI- 
[ES (THE IMPERIAL PARLIAMENT, THE 
OMMONWEALTH PARLIAMENT, THE STATE 
ARLIAMENT) AND THE VALIDITY OF LAWS. 

f non-sovereign lejpslaturea may be unconstitutional 
eral grounds. If the Legislature is oue of special 
I, its Act may have dealt with a matter nut granted. 
Legislature is one of general powers, its Act may 
to a matter expressly or impliedly excepted from 
ant. In either case, the grant, of power may, in 
> to any matter, be subject to restrictions upon its 
e — the power is not to be exercised in certain direc- 
ir certain modes or forms are prescribed. And the 
le Legislature may irom time to time invade the 
of the subordinate and exert its paramount authority, 
ch case it overrides existing laws of the subordinate 
fera an obstacle to the making of new laws by the 
inate, which are inconsistent with it. 
3 far as any Act deals with matters not granted to 
rislature, or with matters withheld from it, or exer- 
ower in a forbidden way, it is ultra vires. But the 
loes not go beyond the restriction ; an Act may per- 
vell be ultra vires as to part only. The test adopted 
I the United States and Canada is the separate nature 
ioactments or their application. " Wbetlier the other 
f the Statute must also be adjudged void because of 
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the association, must depend upou the coQsideratioQ of tlw 
object of the law, and in what manner and to what extent 
the unconstitutional portion afl'ects the remainder. 
Where a part of the Statute is unconstitutional, that fad 
does not authorize the Courts to declare the remainder void 
also, unless all the provisions are connected in subject-matt«r, 
depending on each other, operating together for the aame 
purpose, or otherwise so connected together in meaning, 
that it cannot be presumed the legislature would have 
passed the one without the other. . , . The point ia . . . 
whether they are essentially and inseparably connected in 
substance."' The separatiou is not necessarily atl'ected by 
enactment in different sections or in dit!erent parts of the 
Act. On the other hand, connection is not conclusively 
established by inclusion in the same words ; the words of 
the Act may apply and be unmistakably intended to apply 
equally to cases within and without the power of the legis- 
lature. "A legislative act may Ije clearly valid as tii some 
classes of ca»es, and clearly void as to others." ^ A State 
law, purporting to affect all commerce, might be ultra virtt 
so far as it impaired the freedom of trade, commerce, and 
intercourse among the States, yet valid so far as its opera- 
tion upon the internal commerce of the State was concerned. 
In Macleod v. A.O. for New South WiiUe? the Privy 
Council decided that a colonial legislatui-e has no power 
over crimes committed beyond its territory ; acconllngly, 
Hii Act purjKirting to deal with offences wheresoever com- 
mitted, and plainly intended to include crimes committed 
abroad, would be ultra vires so far as those crimes are 
ciincerned. But a (lerson indicted under the Statute for an 
offence committed in New South Wales would not be 
entitled to an acquittal on the ground that the Act 
extended to cases beyond the power of the legislature.* 

■ Cooley. Coiflilulionat Limiiniiaiu, 5ch ed., pp. fill, 312. For 

cases, see Lefroy. pp. 'i89-21HI. 
'Cootey. p. 216. '{IS91] A.C. *56, 

* 111 HatUod V. A.6./-r X.S. W., the Privy Oouucil held u k 

Minstniotion th«t the exiin«siaii. " whereaoever committed," m 
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ID constitutional law must operate as far as it can, 
will not be held invalid on the objection of a party- 
interests are nut affected by it in a manner which the 
ution foi-bids." ' 

igislatU/n by Paramount Authority. — The three 
lUres — the State Parliament, the Commonwealth 
oent, and the Imperial Parliament — in mattei's 
are within the power of all form a hierarchy. 
!Jontrol by Imperial Legislation — The Colonial Laws 
y Act, 1865. 

Imperial Parliament remains paramount, and is 
1 DOW, as at all times previously, of legislating for this 
all other parts of the dominions of the Crown, 
er an Imperial Act extends to the Commonwealth is 
«r of interpretation, upon the principles of which 
an hardly be any difference of opinion. The view 
tained some currency in Canada, that the " exclusive" 
of legislation conferred by the British North America 
■67, meant exclusive of the Imperial Parliament, is 
tar discredited that it is unnecessary to discuss the 
3 upon which it is based, especially aa "exclusive" 
form so small a part in the Commonwealth Parlia- 
The subjects upon which there will be some differ- 
if opinion are whether the circumstances which 
ine the application of an Imperial Act as a matter 
iessary intendment " are the same in the Common- 
aa in the colonies ; and, further, whether there is any 
n the Parliament of the Commonwealth to repeal or 
iwa of the Imperial Parliament applying in the 
inwealth at the date of the establishment of the 
nwealth. The fii-st of these questions relates to 
ogialation of the Imperial Parliament, the second to 



3evet in N.S.W.," u from the mare extended meaning " it would 
a neoeeaary rasnlt that the Statute was vitra virnt." Sfmhie, this 
lualiSed, and can meat) nn more than that the Statute would, bo 
' more exleaded operation was concerned. Ije iilira nres. But ece 
(ewe, 82 U.S. 214. and tho Ti-ade Mark Owes. 100 U.S. 82. 
Y, p. 219. 
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post legislation, Though the questions are dtstiDct^ ] 
obvious that they are governed by consiiierations which a 
ill general the eaine or similar. 

It ia most important in this connection to observe thit 
many of the matters within the power of the Parliament 
are exactly tbuso matters in which, as being deemed of 
Imperial or international concern, the legislative power of 
the Imperial Parliament has been freely exercised, and (it 
may be presumed) will be exercised in the future. Thus the 
question of the relation of Cnmmonwealth Acta to Acts nf 
the Imperial Parliament is one of practical importance. 

Whether or not the (.k>mmunwealth is a " Colony," and 
the Con)monwealth Parliament a "Colonial Legislature,* 
within the terms of the Colonial Laws Validity Act, 1865. 
future Acta of the Imperial ParliameDt will of course cxUnd 
to the Commonwealth whenever they are made applicable 
by express words or necessary intendment. But what is 
necessary intendment? The test is a vague one, to In 
applied in the light of many circumstances, one of which is 
the status of the place, and the measure of self-government 
which it enjoys. It may be urged that an exercise of legift- 
lative power by the Imperial Parliament in these matten b 
less lightly to be presumed in thecaseof tbeCommoawealth 
than in the case of the colonies in their separate state ;> 
that the express grant of power over them iudicat«« a 
general intention that the^e matters henceforth are lo be 
deemed primarily within the scope of self-government, and 
therefore ordinarily outside the exercise of Imperial puwer. 
In this, of course, there is no suggestion of any ahandoo- 
ment of legal power. On the other hand, it may be argued 

'Cf. Lefroj, Ltyinlruivt Povtr in Canada, p. Ii2 a., citing Owywm, J., in 
J/ana'nu- Bank. v. TA* V«m«, 17S.C.R..iit pp. 681-2! ■■ I muM u; that, 
in my opinion, wo mkke m rerj gre»t rniBtake it we treat the I^omitiian eS 
Qutada t'ooitituMd m it ta u a mere colony. The aipirktioiu of tlM 
foDDdera of the Mbeme of confcilerotion will. I fwr, prove to ba > vim* 
deliuion if the Conatitatioii given to the DominioD hu not e1ev>t«d 11 to a 
conditioD mach more eKa1t«d than and dilTcrRit from the otioditiQa of > 
coIod; which ii a term that, in my opinion, never ahoald tw DMd a* 
■leeignative of the Dominion of Canada." 
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matters in question are in sever&l cases matters in 
be separate colonies had power by virtue of express 
md that the general nature of the Constitution is to 
ew relations within Australia, and not to create new 
« between Austi-alia and the Imperial Parliament. 
ject is one upon which it is hardly possible to give 
id answer. The weight which a Court is disposed 

to the fact that a power of legislation has been 
id on the Commonwealth Parliament may well ditl'er 
case of particular matters, hut it would seem to 
me relevance in all. More than this the vagueness 
ibject makes it impossible to say. 
econd question is, How far does the express grant 
r by the Constitution to the Commonwealth Parlia- 
?er the various specitied subjects affect the past 
on of the Imperial Parliament thereon? Merchant 
g Acts, Copyright Acts, Bankruptcy Acts — is the 
o repeal or alter these Acts extending to the Com- 
ilth included in the power to make laws for the 
rder, and good government of the Commonwealth in 
to " navigation and shipping," "copyrights," " bank- 
ind insolvency." A similar question has been raised 
ida, and Sir John Thompson has strenuously con- 
that in respect to all the subjects committed to the 
ent of Canada that Parliament must be considered 
! the plenary power of the Impenal Parliament, 
ig the power to repeal Imperial laws thereon 
ig in Canada at the establishment of the Do- 
' The Provincial Courts of Canada, which have 
red the question in relation to the specific powers 
•A on the Provincial Legislatuies by the British 
America Act, 18fi7, have taken divergent views 
The Canadian Government has pressed the view of 
■y power." The Colonial Office, on the axlviee of 
ve law officers of the Crown, has uniformly deter- 
igainst the view of Sir John Thompson, and has on 
'ound disallowed Canadian Acta inconsistent with 
'See Lefroy, Legiatativt Poiccr in Oanadn, pp. 208-231. 



Imperial Acts passed prior to the Act of 1867, In sup- 
port of this action, it is urged that the Colooial Laws 
Validity Act, 1865, is a general law dealing with the enact- 
ments of all subordinate legislatures throughout the British 
Dominions, except in the Channel Islands, the Isle of M&n, 
and British India ; that it is intended to apply to new 
political communities equally with those existing at the 
time of the Act, and that grants of constitutions are subject 
to the provisions of the Act. Therefore, the Dominion 
Parliament and the Provincial Legislatures are "Colonial 
Legislatures." and their enactments " colonial lawa " within 
the Act; and by section 2 'any colonial law which ia or 
shall be in any resj)ect repugnant to the provisions of any 
Act of Parliament extending to the colony to which such 
law may relate, or repugnant to any Order or RcgulsttoD 
made under authority of such Act of Parliament, ur having 
in the colony the force or etlect of such Act, shall be read 
subject to such Act, Order, or EUgulation, and shall bo the 
extent of such repugnancy, but not otherwise, be and remain 
absolutely void and inoperative." 

On the other hand, it may be urged that the specific 
grant of powers to legislate upon a given subject IB s 
power to make laws upon that subject in the l^al con- 
dition in which it is at the time of the grant. Power is 
given over the subject in the colony, and that inciudea 
the power to deal with existing laws thereou, whatever 
their origin, Tliis view is probably strengthened by the 
fact that so many of the subjects of the specific grant 
are subjects on which there is existing Imperial legislatiou ; 
and that the new Constitution of the British North 
America Act, 1867 (as of the Commonwealth Act, 1900). 
is devised as a liberal extension of the power of self- 
govern men t. 

It is argued with less force that in the case of any 
colony the repugnancy which avoids an Act is repugnancy 
to some Act passed after the creation of the Legislature of 
the colony; this would imply that every colonial legisla- 
ture was empowered to repeal or vary all Imperial laws 
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ition in the colony at the time of the grant of a 
tion. The auggeation has been made that the 
iment of a new political comnmnity within the 
is analogous to the acquisition of a colony by 
mt or occupation ; and that just as the legislature 
a colony has power over Imperial Acts in opera- 
tbat colony at the time of the settlement, so the 
in Parliament or the Commonwealth Parliament 
^er over the Imperial laws in the Dominion or 
imonwealth at the time of its PRtablishment, But 
logy fails for more than one reason. In the first 
is at best a case of analogy and not of identical 
s. The political re -organization of a portion of 
inioDS of the Crown, which has existing laws and 
ons, is something widely different from the acquisi- 
new territories in which ex hypotltesi there is 
law nor government. In the second place, such 
rea have not power over all Imperial Acta in the 
1 virtue of the doctrine of the common law that a 
-leraent colony takes so much of English law as is 
to its condition. Acts which are not merely part 
ih law, but are at the time of their enactment made 
le throughout the British Dominions cannot be 
by a colonial legislature. And it is to thia class 
legislation now in question belongs. 
are no cireumstances to distinguish the Common- 
if Australia from the Dominion of Canada in this 
and the arguments which have been advanced in 
may be adduced in the other. 

I phrase in sec vi. of the Draft Bill aiiggeatail to the Law 
the Crown the adviwibility of iiiserting in eec. v. an 
'ovisiou that " the lawi of the tJoninioii wealth shall be 
aws within the meaning of the Colonial Laws Validity 
" Section vi. having defined "the Com mou wen 1th," pro- 
' Colony' shall mean any Colony or Province." This, it 
ie<l, implied that the Commonwealth was not a " colonv " ; 
(uently " the Parliament " was not a " colonial legislature," 
rts not "ralonial laws." It la obvious that such an effect 
in either of two ways. If th» Ciolonio] Laws Vallditjr 
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Act really extends the powers of dependent legislatures, a I^pslatore 
which is without its scope is deprived of its benefits. But tbe 
exception of the Commonwealth Parliament from the scope of tbe 
Act would also except it from the restrictions imposed by the Act, 
and would strengthen in the case of the Commonwealth the arga- 
ments which have been held in Canada as to the power over existing 
Imperial legislation. Ultimately, the objections of the Law Officen 
were met by the omission of the definition of " Colony " in section vi 
It is submitted that the objection was not sound. The purpose of the 
definition was clear — South Australia is designated a " Province " and 
not a " Colony," and it was advisable to extend to her the term which 
described the other colonies. The definition, in common with other 
definitions in an Act of Parliament other than an Interpretation Act, 
applies only to the term as used in the Act itself. In the Act, ** colony ** 
(save as provided by section viii.) excludes "Commonwealth " ; but foi 
other purposes, including the application of other Imperial Statutes, 
the definition of section vi. would have been inoperative. 

(2) State and Commonwealth Laws. 

The relation between State legislation and Common- 
wealth legislation is laid down in sec. 109, whereby " when 
a law of a State is inconsistent with a law of the Common- 
wealth, the latter shall prevail, and the former shall, to 
the extent of the inconsistency, be invalid." 

1'his provision operates where the State law conflicts 
with some exercise of power by the Commonwealth Parlia- 
ment, not where it is inconsistent with the power itself 
It assumes that each legislature is acting within its proper 
range of power, where the State law would be good and 
operative but for the exercise of paramount power by the 
Commonwealth ^Parliament, the case which has been de- 
scribed in "^Lmerica as that in which the State law fails, 
''not because it is unconstitutional, but because it is 
superseded by the paramount authority of the national 
legislature."^ It applies whether the State law has been 
passed after the Commonwealth law or the Common- 
wealth law has been passed after the State law. 

The application of the provision raises two difiicultiea 
The first is to determine when inconsistency arises; the 
second is as to the nature and extent of invalidity. 

^ Hare, A merican Constitutiorud Law, p. 9S. 
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inconsiateocy may arise otiierwibo than frit)ii Iho 
of the very termH of the Actx. "The two lawn nitty 
in BUch absolute opposition to each other aH to 
the one incapable of execution without violittitij; 
inctioDS of the other; and yet the will of the one 
ire may be in direct c<illieion with that of the 
When the Commonwealth Parliament ha« made 
on some matter commitU-d to it, it may wull be 
1 that the law should be i.-ithaustive of re^latiim 
tat matter. In a case wh«r« the wholi: flutd lA 
aa is thiu covered 8t»te lawa luakiu^ further 
ODS upon the satgeet will be iDCountHtvnt with tXttt 
'e parpoae of tbe Commoawtaltli VHj\\»iatnt, aod 
tltoogfc tfaoe be no iobereut e'>ntra«licti<'ia in the 
id teraa* of tfae Uwa. Indeied, it ia clear U<«t Dot 
et tfe aabjeeia ov«r wbidi tbe PariiaiDeMt bM 
^eagfc tbey afe a«t «xdn«T« in (b« strict mum, 
h ikt Ae lag^tMM «f tbe FWtiUMstt, ut use 
;wp af Stacy; 'aMipcade tW letpsbtive pww of 
tea «*«r tk aaljeei ■aMw.*' No aBiTcnal ntle 

' ^ j" of tbM k»d CM be bid dvws; w« 

A IB «ati ewe t» *1^ astaf* «f tltc |»w«r, tl» 
' tfe aefi iMTiw, aai tb* vstnt «>f (be Mkyeet 



E X aw* . — Tbe fCMwiw 
iariiiiwuw* witfc « Imp 
DM^Bwrfft ^Ctocb* «ss«M«f ib«i 
i."irfc* > *^ 

mak m ** fns«M« «# the IImmI AMm Cb»- 
i^ifar n f a>i *«faH^*««3MMtf 
■irfbia tmmmmm ^mt^ thM W Ae i|i ■ i 
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provision in the British North America Act upon the 
subject, it is now settled that, in case of conflict between 
Dominion and Provincial laws in matters within the com- 
petence of both, the Dominion law prevails. 

The express provisions that the State law, to the extent 
of the inconsistency, shall be invalid, suggests on the face 
of it that it will be wholly null and void, so that it will 
not become operative on the repeal of the Commonwealth 
Act. And in the United States there are many decisions 
that " an unconstitutional Act is not a law ; it is, in legal 
contemplation, as though it had never been passed." But, 
as has been already pointed out, the distinction has been 
taken between unconstitutional Acts, which are void, and 
Acts conflicting merely with an exercise of paramount 
power. Both in the case of the United States and of 
Canada it has been held that a State or Provincial Act 
is only barred of its operation by the Act of Congress or 
the Dominion, and on the repeal of the latter it becouie:i 
operative. Thus in Butler v. Qoreley ^ an Insolvency Act 
of the State of Massachusetts inconsistent with Aou nf 
Congress of 1853 and 1867 repealed by Congress in 1878, 
need not be re-enacted, for "the repeal of the Bankniptry 
Act of the United States removt»d an obstacle t<» the 
operation of the Insolvent Laws of the State." In Att, G^n. 
for Ontario v. Att. Gen. for the Dominiim of Canadu ami 
the Distillers* and Brewers* Association of Ontario,- the 
Judicial Committee of the Privy Council, having to cr)n- 
sider a conflict between the Ontario Liquor License Law ot 
1890 and the Dominion Temperance Act of 1886. said : 
*' In so far as they do (conflict), provincial must yirld to 
Dominion legislation, and must remain in abeyance, unless 
and until the Act of 1886 is repealed by the Parliament 
which passed it." By section KM) it is provided not mer«ly 
that the Commonwealth law shall prevail, but that the 
State Law shall, to the extent of the inconsistency, l>e 
invalid. This seems to indicate more than temponirv 

> (1692) 146 U.S. m See also In re Hahrtr (ISIK)), 140 U.S. .^45. 

= [1896] A.C. 348. 
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;e or failure of operation ; and it ia conceived that 
.te law will be, or become, according to the circum- 

a nullity, and will not be operative, except by 
bment when the bar is removed. 

result appears to be the same where a Colonial 
inconsistent with an Imperial Act. The Colonial 
alidity Act, section '2, pmvides that a repugnant 

law shall be, and remain, absolutely void and 
tive. And the matter is strengthened by the Inter- 
in Act, 1889, see 38 (ii.), whereby 
en this Act, or any Act passed after the commence- 

thia Act, repeals any other enactment, then, unless 
trary intention shall appear, the repeal shall not 
Revive anything not in force or existing at the time 
h the repeal takes effect." 
.al Validity of Laws. — The Constitution in sections 

CO has prescribed the modes of legislation or the 
f the law in certain classes of cHse. We have to 
• how far any departure from the mode, or any 
□ the form prescribed, affects the validity of enact- 

lasfl may well be different from that of the Imperial 
ent, where rules of procedure, whatever their im- 
i as conventions of the Constitution, are secured 
iamentary sanctions merely; a measure purporting 
1 Act of the Imperial Parliament, if authenticated 
usual and proper way, could hardly be impugned 
external evidence.' The Colonial Constitution 
ive commonly dealt with the procedure to be 
1 in the case of Money Bills and Bills for the 
lent of the Conatitution; and doubts have been 
ned as to the validity of Acts amending the Con- 
I which are not ahown to have been passed by the 
y majorities or to have been reserved for the Royal 
In 1864 the law Officers of the Crown (Sir 
1 Palmer and Sir Robert Collier) expressed the 
that "when the power of legislation is given, not 
ite M»y, ParliainetUary Practift, 10th ed., pp. 488, etc. 



to a fiiiuple majority, but ta certain apecitied majorities in 
one or both branches of the Legislature, it is evideot that 
such majorities are a sine qua non to its exercise, and 
consequently that the judges are uot at liberty to treat 
any law on that subject as valid if it appears either on 
the face of the law itself, or by other proper evideoee 
that it was not, in fact, passed by the required majoritieo." 
The customary forms of legislation, however, afford uo 
indicatioD of the use of any special procedure ; anii, 
in the opinion referred to, the Law Officers did not 
think it absolutely necessary " that it should appear 
on the face of the law itself that it wns pasned by the 
requisite majorities (il* the fact can be otherwise proved) 
in order to autborizu the judges to act upon such legisla- 
tion as valid and effectual"; and they inclined to think, 
though they treiited the point as admitting of aome doubt, 
that "the judges ought to presume, until the contrary is 
proved, that every Act which has passed the Legislature, 
and which is authenticated as an Act of the Legislature, 
was parsed by such a majority as would be necessary 
according to law to give it effect." Accordingly the Colonial 
Laws Validity Act, 1865. section 6, provides that " the 
certificate of the clerk, or other proper officer of a legtala- 
tive body in any colony, to the effect that the document 
to which it is attached is a true copy of any colonial law 
assented to by the Governor of such colony .... aha]] 
be primtx, facie evidence that . , . . such law haa been 
duly and properly passed and assented to." The qneation 
remains whether in all cases this presumption can be 
rebutted, and how in any case it may be rebutted. Tbe 
proper evidence for rebutting the presumption would, of 
course, be the Journals of the Legislature ; but as each 
House controls its own records, it seems to be within tbe 
power of the Legislature to refuse to make that evidence 
available. In Bick/ord, Smith and Coy. v, MvMfrom * the 
question was raised as to the observance of tbe proper 
forms in the case of a Monev Bill, and the ii 
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I the Speaker of the Legislative AsHembly of 
L refused V> allow the production of the Journals, 
! Act was treated as valid. But, apart from the 
n of evidence, can the presumption of validity be 
1? So far as the common provisions concerning 
Bills are concerned, the Judicial Committee of the 
I^ouncil in Powell v. Apollo Candle Coy} said: "It 
Q argued that the proviso that all Bills for appro- 
; apy part of the public revenue, or for imposing 
ff rate, tax, or impost, shall originate in the Legisla- 
sembly in the colony is at least a direction on the 
the Imperial Parliament that all levying of taxes 
colony shall bo by Bill, as in this country in the 
House. It may be that the Legislature assumed 
ith respect to customs duties, such a course'would 
■tedly be pursued, as is in accordance with the usages 
editions of this country; but it appears to their 
ps impossible to hold that the words of an Act 
lo no more than prescribe a mode of procedure with 
to certain Bills shall have the effect of limiting the 
ya of those Bills."' 

ee " and " Proposed Laiva." — This is the assumption 
inderlies the use of the terms " law " and " proposed 
In the ComnioDweaJth Constitution, sects. 53-59. 
idicate the difference between the product and the 
Bry ; " law " is sanctioned by ill usage as an equiva- 
: " act '■ or " statute," " proposed law " is an innova- 
kod a somewhat clumsy one, indicating "bill." 
the Constitution prescribes the procedure upon 
sed laws," the provisions are generally directory 
; they are mattera of Parliamentary practice attended 
'arliamentary and political sanctions, and may be 

3., pp. 2S3, 290. 

^urgws, apeakJDg of the Uii[te(l States CaDstitutioD, art. i., eec. T. 
" Billa for raising reveaiie shall originate in the Houae i>f Repre- 
I," regards the matter bb a legal quaation determinalile by the 
nd not a polittcnl question determinable by the Legislaturo alone 
Sdmet and Cow<tilutumai Lain, vol. L, p. 19S). 
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waived by the coocurrence of the euacting authorities. 
Where on the other hand the Constitution speaks of "laws," 
it makes the observance or non-observance of the provisions 
a legal and not simply a political question.^ What is th« 
legal sanction ? In the absence of express direction, nullity. 
By section 55 laws imposing taxation, except laws imposing 
duties of customs or excise, shall deal with one subject of 
taxation only ; if they deal with more than " one subject of 
taxation," the whole will be void, "Laws imposing duties 
of customs shall deal with duties of customs only, and laws 
imposing duties of excise shall deal with duties of excise 
only " ; if an Act transgress either rule, it is invalid. But 
in providing that " laws imposing taxation shall deal only 
with the imposition of taxation," section 56 expressly pro- 
vides that "any provision therein dealing with any other 
matter shall be of no efl'ect" 

There are two cases, however, in which the term " pro- 
posed law" introduces provisions which go to the validity 
of the enactments to which they relate — in section 60 and 
section 128. Section 128 deals with the alteration of the 
Constitution, and will be referred to under that head. By 
section 60 it is provided that " a proposed law reserved for 
the Queen's pleasure shall iiot have any force unUea astd 
until, within two years from the day on which it was pre- 
sented to the Governor-General for the Queen's Assent, the 
Governor-General makes known by speech or message to 
each of the Houses of Parliament or by Proclamation that it 
has received the Queen's Assent." 

1 The Ambiguity of " Uw " b the Eogliah buiguagc haa oft«D l>a«n oon. 
■united upoD. The iocoDreiiieDce of uaiog the same term tnrjia aod far to 
to iqme exMnt mitigated by the pre.eminence of the ImiHrUt Fu-UaiumiI, 
and the fact th&t Statute ii our type u( law. But the uie of "m laa" 
to dcacribe an enactment of a subordinate legislature lead* at at onca u> 
cuafuaioQ and paradoi. For a "law" made by the Parliainenl of ika 
Commonwealth or a State may be invalid, may not be "law" in thfl »b- 
Btraot. The authors of the Conunonwealth ConttitotioD ue not tlia 
originators of the anachronism, a void or invalid "law." The taoM |Ub£ 
may be found in the Colonial L*ws Validity Act, 1806, which d 
that "Colonial laws " shall, in certain attet, " be and reni 
void and inoperative." 



STATE AND COMMONWEALTH LA WS. 179 

-lu the United States the Courts have gone very far towards 
that the ordinary distinction between mandatory and direc- 
visions does not apply to Constitutions, and that as these high 
»mn instruments do not condescend to procedure, all their 
nts must be treated as mandatory. (See Cooley's Coruti' 
LtmilatwnSj p. 93.) I think, however, that the decision of 
cial Committee in Powdl v. the Apollo Candle Coy} sufficiently 
I that in this, as in other matters touching the exercise of 
re power, the English and American Courts are travelling on 
roads. 

» 10 A.C., p. 282. 




lLTHOUGH this is the title of chapter iv. of the Constrto- 
tion, importaut provisions on the subject are to be fouR'l 
in several other parts of the instrument. In chapter i„ 
part v., aec. 51, under "Powers of the Parliament," the firet 
matters mentioned in respect to which the ParlianiuDt 
has power to make laws are : 

" 1. Trade aud commerce with other countries and among 
the States": a power which by section 98 is declared to 
extend to making laws with respect to "navigation anj 
shippiog, and to railways the property of any State." ^^H 

" 2. Taxation, but so as not to discriminate beti^^^J 
States or parts of States." ^^H 

" S. Bounties on the production or export of goods, bat 
so that such bounties shall be uniform throughout tlw 
Commonwealth." ^^^ 

"4. Borrowing money on the public credit of J^H 
Commonwealth." ^^H 

The departments of customs and excise are amon^V^ 
State departments of public service transferred to tlw 
Executive Government of the Commonwealth, and an 
therefore dealt with in chapter ii. — " The Executive 
Government" They are also brought within the ex- 
clusive power of the Parliament, which, by section 51, 
coveFB " matters relating to any department of tho public 
service, the control of which is by this Constitution timna- 
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to the Executive Goveromeiit of the Common- 

lUy, certain sections of chapter v. — the States — also 
to finance and trade, viz,, necbions 112 and 113. 

A. FINANCE. 
%Hon. — Sec 51. "The Parhament shall, subject to 
)nstitution, have power to make laws for the peace, 
and good government of the Commonwealth with 
; to 

Taxation, but so as not to discriminate between 
or parts of States." 

power which lies at the root of all government is 
onferred in the most unqualified terms. It is a 
jtive power, and not a mere incident to the accom- 
ent of the other purposes of the Commonwealth 
iment. In the second place, the terms employed 
far beyond those used in the Constitution of the 
States, where Congress has power merely "to lay 
duties, imposts, and excises to pay the debts and 
i for the common defence and general welfare of the 
States"; or in the British North America Act, 
where the government of particular powers — the 
cial Legislature — has power to make laws with 
to "Direct Taxation within the Province in order 
raising of a revenue for Provincial purposes." A 
to make laws for the peace, order, and good govern- 
jf the Commonwealth with respect to "Taxation" 
na facie more than a power to raise money by 
n, and to prescribe the matter, manner, measure, 
ne thereof; it is capable of embracing the whole 
of taxation, by whatever authority, throughout 
mmonwealth. While the States would retain the 
of regulating and imposing taxation as heretofore, 
iws thereon would be subject to the paramount laws 
Commonwealth Parliament. To such an extensive 
ctioti of the power over taxation, it may, no doubt, 
icted that it is a Federal Commonwealth which has 
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been established ; that " the power to tax is -a power to 
destroy"; that under it the Commonwealth Parliameot 
would have power to deprive the States of the means of 
carrying on their government by forbidding every con- 
ceivable mode of taxation ; and that it is a cardioaJ 
doctrine of construction applied both to the Constitation 
of tlie United States and the Constitution of Canada 
that the extent of particular powers conveyed mnsl 
be measured by the nature of the union. A notable 
instanc-Q of restricted construction put upon extensire 
words is to be found in the Slaughter-House Cases,* in- 
terpreting the Fourteenth Amendment of the ConntiCution 
of the United States, whereby no State shall make or 
enforce any law which shall abridge the privileges sod 
immunities of citizens of the United States. The Suprtaii.' 
Court treated as irresistible the argument that a con- 
struction must be false which would involve so great • 
departure from the structure and spirit of American 
institutions as to fetter and control the States Governments 
by subjecting them to the control of Congress in the 
exercise of powers of the most ordinary and fundamental 
character, radically changing, in fact, the whole theory of 
the relation of State and Federal Qovernments to each other, 
and of both those Governments to the people. Id the 
Slaughter- Ho use Cases, however, the question was as to the 
effect of an Amendment which, had the extended mofmiog 
contended for been given to it, would have changed the 
relations of nearly a centuiy by introducing Congresaiotial 
and Judicial control over functions which the States 
Legislatures bad exercised independently ; and the ar;gu- 
ments of the Court would have had little or no applicatioo 
if the provision had been an original provision in tho 
Constitution, so that the question would have been — NVbat 
was the nature of the federal union established \ The 
organization of the Dominion of Canada shows that the 
control of the federal executive over all legislative acts of 
the province is not inconsistent with a federal 
'(1873) IB W»lUce, 36. 
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controlling power over tazatioD would be entirely 

the scope and spirit of the UDion. At present the 
aws of taxation may be and in acme cases are based 
iifferent priociplea, so that property may be liable 
louble taxatioQ which is generally recognized as 
»ble. Income tax and death duties may be collected 
■ different basis — one State may levy the tax upon a 
)f domicil, another upon the situation of property. 
Id be well within the spirit of federalism that such 
h of principles should be prevented by a central 
ity. Further, the decision of the Privy Council in 
of Toronto v. Lambe ^ shows that the existence of a 
lling power in the central authority leaves a larger 

of action to the local authority than could in the 
e of that control be safely allowed. 

argument of Marshall, C.J., in MCulloch v. Mary- 
that the "power to tax is a power to destroy," is to 
xtent met by the observation of the Privy Council in 
:nlc of Toronto v. Lambe,' that the liability to abu.se isy , 
sufficient reaaoo for deciding that a power does not/ 

The argument from inconvenience is one which, in 
ue, must be cautiously applied, and in this case it 
loth ways, for in the absence of control the State can, 
posing taxation on objects taxed by the Common- 
I, embarrass the calculations of a Commonwealth 
irer and impede the collection of federal revenue, 
xation " is adopted as being the most comprehensive 
for describing all the various means of raising a 
le. " In the broadest sense an exercise of the taxing 
occurs whenever a compulsory contribution of wealth 
en from a person, private or corporate, under the 
■ity of the public powers " {Pitblic Finance, by Carl 

p. 77). The practice of enumerating more particu- 
i,he modes of revenue (as in the United States Con- 
on — "taxes, duties, imposts, and excises") is one 

a very slight acquaintance with English history 
una. 
12 A.C. 576, >4Whe»t<ni, 316. '12A.C. B75. 
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The substantive power of taxation thus conferred is, like 
every other power of sovereignty, liable to abuse; but the 
power is legally quite independent of the couditions wbidi 
attach under the Constitution to the appropriation and 
expenditure of the proceeds of the tax. 

The power is subject to the following conditions ; 
1. " Taxation ; but so aa not to discriminate between 
States or parts of States." 

This is a "federal " condition for the protection of the 
States against the Parliament, As onginally drawn, it 
followed the tflrmii of the Constitution of the United StatM 
as to duties, imposts, and excises, and provided that taxation 
should be "unifurni throughout the Commonwealth." Bat 
this was more than the federal spirit required; it prevente d 
not merely discrimination among the States, but discriaiiii^ 
\£„4^ . *'"i in ^'■° ""'"• "*" i"'"^"'""'" : and the Convention, waroad 

JcXS^r* by the observations of the Supreme Court of the UnlUd 

' States in Pollock v. The Farmers' Trust (the Income Tu 

I Case),' adopted terms of geographical limitation. 

I "Diecriuitnata " is ordinarily used in two senses — ^"to 

I distinguish" merely, and to "distinguish adverBely." It 

I would be reaiionable to suppose that the latter meaoing 

attached here, as it undoubtedly does in sec 117, both aa 
restricting in a less degree the power which hiw Iteen con- 
ferred on Parliament, and as siitisfying the federal purpose 
of the provision. But against this view there are aome 
forcible reasons. In the first place, "discriminate," in ita 
dyslogistic Eense, is followed by "against" and not by 
"between." In the second place, where discri mi nation in 
favour of or against a i>erson or interest has been forbidden, 
the legislature has used some qualifying t«rm to indicate 
the character of the prohibition ; and the CourU have been 
carefnl to point out that not all discrimination, hut only 
discrimination of a particular kind was prohibited, r^g. Que 
" unjust di^riminatioQ " by the later-Slate Commerce Act 
(United States). In applying the analogous pmviiuona of 
the Railways Clause Consolidation Act and the Railway 
> 167 U.S., p. 429. See the Opuiiim uf Field, J. 
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nal Traffic Act, the Eaglish Courts have diatinguiahed 
n the prohibition of " undue preference " and " undue 
ce" on the one hand, which casts upon them the 
' ascertaining whether the preference or prejudice is 
f," and the obligation to impose equal rates, on the 
land, which is an " absolute statutable obligation," 
len it applies requires the Company to charge a rate 

to all persons without reference to the particular 
age to be derived by any individuals or claaa of 
uala."^ Similarly, in sec. 102, the Constitution itaelf, 
; with railways, recognizes the distinction between 
■ence " op "discrimination," and "preference or dia- 
ition which is undue or unreasonable, or unjust to 
ate," by conferring power on Parliament to forbid 
or unreasonable discriminations only. Finally, the 
tion of the Courts to adopt a construction favouring 
)re extensive power of Parliament as against one 
would fetter its discretion (aa by preventing it from 
ittng taxation according to the principle of 8|)eciftl 

accruing to particular areas ^) would be checked by 
sideration that such a construction would cast upon 
urta the invidious duty of pronouncing upon the 

of the action of Parliament in that matter which 
cays been pre-eminently a matter of Paidiamentary 
1, and would require tbem to undertake the solution 
!ult economic problems. 
tie Commonwealth (i.e. the Parliament) may not 

any tax on property of any kind belonging to a 
see. 114). 

prohibition is accompanied by a provision that the 
ihall not impose any tax on property of any kind 
ng to the Commonwealth; and section 11 ■t may be 
\nlfx-Hlalt Commerce Comminnon v. Baiiimorf and Ohio Railieay 
U.S., at p. 277 1 Parhtr v. Q. W.B. (1844), 7 Man. and G., 253 ; 
V. <?Wfon (1869), L.R., 4 H.L. 226; i.. <* N.W.B. v. Enniuad 
A.C. 1029. 

Axation aucording Co beoBSta received hkB been held not to conflict 
I raquireniDnt of □□iformity in States ConetitutinnB, See Cooley, 
lionai Limilalioif, 6th ed. , p. SIS, etc. 
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compared generally with Bee. 125 of the British North 
America Act, 1867, under which no laads or property 
belonging to Canada, or any province, shall be liable lo 
taxation. In the United States it has been established by 
judicial decieion that neither Congress nor a State Legis- 
lature may tax the " Oovernmental agencies" of the other. 
" That the power to tax involves the power to destrojf ; 
that the power may defeat and render useless the pow«r to 
create ; that there is a plain repugnance in conferring opoo 
one Government a power to control the constitutional 
measures of another, which other, in respect to those veiy 
measures, is declared to be supreme over that which exertt 
the control, are propositions not to be denied." ' In the Bank 
of Toronto v. Lamhe? the Privy Council expressly refused 
to apply this doctrioe to provincial taxation of corporations 
constituted under Dominion laws, on the ground that 
though the doctrine of Marshall, C.J., wa.s applicable where 
"each State may make laws virtually uncontrolled by the 
federal power, and subject only to the limits placed by law 
on the range of subjects within its jurisdiction," it ww 
inapplicable where the controlling power posaeased by the 
Dominion Government over provincial legislation etfectaally 
protected Dominion interests from destruction by the Pro- 
vinces. Obviously that case decides nothing as to the 
taxation of Provincial instrumentalities by the DomiQiun. 

In the Commonwealth the ]>ower of the State may 
depend upon the view taken of the Commonwealth power 
to make laws with respect to "taxation." If the trae 
meaning of that power is that the Commonwealth Parlia- 
ment may control the taxation of tlie States, there is in the 
CommoDwealth as in Canada a power which may intervene 
more effectually than the Dominion Executive to prevent 
an abuse of power by the States. If, as is probable, 
the power over "taxation" is limited to taxation imposed 
by the Commonwealth Parliament itself, the doctrine of 
Marshall, C.J„ is applicable to both State and Common* 

' Per MBrshsll, C.J., in M'OuUtKK r. Maryland. 4 Wheftton. 310. t 

'(18871 12A,C. 679. 
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. But ia such a case it might be held, though not 
irily, that both State and Coramouwealth are subject 
)ther restriction than that specially provided in sec. 
.hat neither may tax the propei-ty of the other. It 
oe argued that sec. 114 is exclusive of other 
tiona, since " property " would be exempt as an 
!y or instrumentality," and if agencies generally 

be exempt, section 114 is superfluous. But there 
te property which is uot a "governmental agency," 
d of the Commonwealth for a National University, or 
ary or Museum, or property of a State situated in 
r State; and upon these, section 114 would operate, 
.ng the view that the governmental agencies of the 
ire exempt from Commonwealth taxation, it remains 
what they are. " Governmental agencies" have been 
led as " the means or agencies through or by the 
^ment of which the States perform their essential 
ins, since if these were not within their reach they 

be embarrassed and perhaps wholly destroyed by 
urdens it (i.e. the Federal Government) should 
!." * Among these agencies are municipal corpora- 
ir other governing bodies, the courts or the process of 
jrta, the salaries of judges or oflicers of a State ; and, 
lly, every instrument employed by the government 
y its powers into execution. 

ion 81. All revenues or moneys raised or received 
I Executive Government of the Commonwealth shall 
ue Consolidated Revenue Fund. 

tropriation and Expenditure; Issue and Audit. — 
ction 83, " No money shall be drawn from the 
iiy of the Commonwealth except under appropriation 
by law." 

I emphasizes the constitutional rule of the control of 
[nent over expenditure, as to which there was at one 
luch misconception in Australia. "Appropriation by 
excludes the once popular doctrine that money might 
B legally available for the use of the government 
' CoolEy, CoiuUlutifinat Lain, p. 61, 
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service upon the votes of supply of the Lower House. 
As will be seen, some appropriations of public money are 
made by the Constitution itself; for the rest, it will be 
for the Parliament to determine what matters are to be 
provided for by ])ernianent and what by annual acts. 
The Parliament will also have to determine how public 
money appropriated shall lie issued from the Treasury, 
and to make provision tor ensuring that money drawn for 
any purpose has been expended upon that purpose. The 
Constitution properly leaves the details of " issue and 
audit" to be settled by the Parliament. Until provision is 
made, the existing laws of the States are to apply (sec. 97). 
Provision for the immediate needs of the Commonwealth is 
mode by a clause in .'^ec. 83, under which the Governor- 
General in Council may, until a month after the meeting of 
Parliament, draw moneys necessary for the maintenance oi' 
the transferred departments, and for holding the tirut 
elections. 

The Consolidated Revenue Fund " shall be appropriated 
for the purposes of the Commonwealth in the manner and 
subject to the charges and liabilities imposed by this Con- 
stitution" (see. 81). This provision is similar to that 
contained in the Constitutions of the Australian Colunien 
and the British North America Act, 1867. 

A Consolidated Fund has long commended itself to 
British statesmen in preference to the assignment of specific 
taxes to specitic charges. The ear-iuavking of the revenue 
from customs and excise by the C-onatitution is, however, 
an exceptiou to the principle. 

"Shall be appropriated" means, of course, by "the 
Parliament" 

What are "the purposes of the Commonwealth"? Are 
they limited to carrying into effect the matters committed 
by the Constitution to the Commonwealth Government, 
or has the Parliament, with its unlimited power to raisu 
money, an nnlitnited power to determine what are the 
purposes of the Commonwealth 7 In the United States, 
afVer keen controversy, it is now agreed that 
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Congress over the Treasury is in efl'ect absolute, aod 
extends to the appropriation of money for any object which 
in their judgment will conduce to the defence of the 
country or promote its welfare."' This, however, is under 
an express power to " provide for the general welfare." In 
Canada, the government whose powers are limited by 
eDumenition — the provincial government— has power to 
raise a revenue by direct taxation " for provincial 
purposes"; and the Judicial Committee has held that this 
includes direct taxation "for a local purpose upon a 
particulai' locality," and is not confined to general pro- 
vincial purpoRen, and this notwithstanding that there is 
another article under which the Provincial Legislature 
may impose licenses "in order to the raising of a revenue 
for provincial, local, or municipal purposes."' It must be 
remembered, however, that amongst the matters of pro- 
vincial power are " all matters of a merely local or private 
nature in the Province." The Commonwealth Government 
is without either of the attributes which soem matei'ial to 
the conclusion arrived at in the United States and in 
Canada. There is also some indication of a restricted 
power of expenditure. By section 96, the power to grant 
financial assistance to a State is the subject of a special 
grant, which, of course, suggests that such assistance 
could not be given under the general power to appropriate 
moneys for the purposes of the Commonwealth. On the 
other hand, the Government of the Commonwealth is a 
national government, and for some portions of its dominions 
the sole government, and it might not unreasonably he 
contended that, as has been said of the Government of the 
United States, it may play the part of ■' a public-spirited 
individual who draws his purse strings for the common 
good"; that it may go into the market and do whatever 
can bo done by the use of money without the exercise of 
legislative, executive, or judicial power." This does not 

' H>re, Atntriam Conililutionai Law. vol. i.. p. 2ii>. 

» OoK T. Blati. L.R., 8 P.C. ^72. 

•H»re. Amtrifan CotfUtutioiml La-i; vol i,, pp. 246, M8. 
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service upoD the votes of supply of the Lower House. 
As will be seen, some appropriauons of public money are 
raaile by the ConBtilution itself; for the rest, it will be 
for the Parliament to determine what matters ai'e to be 
provided for by (leriiiaQent and what by annual acts. 
The Parliament will also have to determine Ijow public 
money appropriated shall be issued from the Treasurj', 
aad to make provision for ensuring that money drawn for 
any purpose has been expended upon that purpose. The 
Constitution properly leaves the details of " issue and 
audit" to be settled by the Parliament. Until provision is 
laade, the existing laws of the States are to apply (sec. 97). 
Provision for the immediate needs of the Commonwealth Ih 
made by a clause in sec. 83, under which the Governor- 
Oeneral in Council may, until a month after the meeting of 
Farlinment, draw moneys necessary for the maintenance of 
the transferred departments, and for holding the Brst 
elections. 

The Consolidated Revenue Fund " shall be appropriated 
for the purposes of the Commonwealth in the manner and 
subject to the charges and liabilities imposed by this Con- 
stitution" (sec. SI). This provision is similiu- to that 
contained in the Constitutions of the Australian Culonieii 
and the British North America Act, 1807. 

A Consolidated Fund has long commended itself to 
British statesmen in preference to the a-ssignment of spucitic 
ta^es to specific charges. The ear-marking of the revenue 
from customs and excise by the ConHtitution is, however, 
an exception to the principle. 

"yhaJl be appropriated" means, of course, by "the 
Parliament." 

What are "the purposes of the Commonwealth"? Are 
they limited to carrying into effect the matters comniitt«(l 
by the Constitution to the Commonwealth Government, 
or has the Parliament, with its unlimited power to raise 
money, an unlimited power to determine what are the 
purposes of the Commonwealth 1 In the United States, 
after keen controversy, it is now agreed that " 
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Congress ovei' the Treasury in in cfTect absolute, and 
extends to the appropriation of luoney for any object wbich 
in their judgment will conduce to the defence of the 
country or promote its welfare." ' This, however, is under 
an expiess power to " provide for the general welfare." In 
Canada, the government whose powers are limited by 
enumenitioQ — the provincial government— has power to 
raise a revenue by direct taxation " for provincial 
purposes"; and the Judicial Committee has held that thia 
includes direct taxation "for a local purpose upon a 
particular locality," and is not confined to general pro- 
vincial purposes, and this notwithstanding that there is 
another article under which the Provincial Legislature 
may impose licenses " in order to the raising of a revenue 
for provincial, local, or municipal purposes."* It must be 
I remembered, however, that amongst the matters of pro- 
vincial power are "' all matters of a merely local or private 
nature in the Province." The Commonwealtb (jovernraent 
is without either of the attributes which seem m.'iterial to 
the conclusion arrived at in the United States and in 
1 Canada. There ts also some indication of a restricted 
[ power of expenditure. By section 96, the power to grant 
tinancial assistance to a State is the subject of a special 
grant, which, of course, suggests that such assistance 
oould not be given under the general power to appropriate 
moneys for the puj-posea of the Commonwealth. On the 
other hand, the Government of the Commonwealth is a 
national government, and for some portions of its dominions 
the sole government, and it might not uni-easonably be 
contended that, as has been said of the Government of the 
United State.% it may play the part of " a public-spirited 
individual who draws his purse strings for the common 
good"; that it may go into the market and do whatever 
can be done by the use of money without the exercise of 
legislative, executive, or judicial power.' This does not 



L 



' B*r«. American Caiuli 

•£*iHc V. Blark. L.R., 6 P.C. '272. 

'Hare, Amrrican Cot'li'vtiiiiinl L 



U'r. 



i,.p. Si.'i. 
i., pp. 246, S 



188 FIA'A.VCS AND T/CADH. 

service upon the votes of supply of the Lower House. 
As will be seen, some appro pri a lions of public money are 
made by the Constitution itself; for the rest, it will be 
for the Parliament to determine what matters are to be 
provided for by permanent and what by annual acts. 
Tlie Parliament will also have to determine liow public 
money appropriated shall be issued from the Treasury, 
and to make provision for ensuring that money drawn for 
any purpose has been ex|>ended upon that purpose. The 
Constitution properly leaves the details of " issue and 
audit" to be settled by the Parliament. Until provision is 
made, the existing laws of the States are to apply {sec- 97). 
Provision for the immediate needs of the Commonwealth is 
made by a clause in sec. 83, under which the Governor- 
Qeneral in Council may, until a month after the meeting of 
Parliament, draw moneys necessaiy for the maiutenanco of 
the transferred departments, and for hulding the fii-st 
elections. 

The Consolidated Revenue Fund "shall be appropriated 
for the purposes of the Commonwealth in the manner and 
subject to the charges and liabilities imposed by this Con- 
stitution " (sec. 81). This provision is similar to that 
contained in the Constitutions of the Australian Colonics 
and the British North America Act, 18G7. 

A Consolidated Fund has long commended itself Ui 
British statesmen in preference to the assij^ment of spucitic 
taxes to specific charges. The ear-marking of the revenue 
from customs and excise by the Constitution is, however, 
an exception to the principle. 

" Shall be appropriated" means, of course, by "the 
Parliament" 

What are "the purposes of the Commouwealth"? Are 
they limited to carrying into e^ect the matters committed 
by the Constitution to the Commonwealth Government, 
or has the Parliament, with its unlimited power to raise 
money, an unlimited power to determine what are the 
purposes of the Commonwealth } In the United States, 
after keen controvensy, it is now ngreed that "the pow 
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rCougresft over the Treasury ia io effect absolute, and 
extends to the appropriation of muney for any object which 
in their judgment will conduce to the defence of the 
country or promote its welfare."' This, however, is under 
an express power to " |irovide for the general welfare." In 
Canada, the government whose powers are limited by 
enumeration — the provincial government — has power tt> 
raise a revenue by direct taxation " for provincial 
purposes"; and the Judicial Committee has held that this 
includes direct taxation "for a local purpose upon a 
|iarticular locality," and is not confined to general pro- 
vincial purposen, and this notwithstanding that there is 
another article under which the Provincial Legislature 
may impose licenses "in order to the raising of a revenue 

I for provincial, local, or municipal purposes."* It must be 
remembered, however, that amongst the matters of pro- 
vincial power are "all matters of a merely local or private 
nature in the Province," The Commonwealth Government 
is without either of the attributes which seem material to 
the conclusion arrived at in the United States and in 
Canada. There is also some indication of a restricted 
power of expenditure. By section 96, the power to grant 
tinancial assistance to a State is the subject of a special 
grant, which, of course, suggests that such assistance 
could not be given under the general power to appropriate 
moneys for the purposes of the Commonwealth. On the 
other hand, the Government of the Commonwealth is a 
national government, and for some portions of its dominions 
the sole government, and it might not ura^easonably be 
contended that, as ha.s been said of the Government of the 
United States, it may play the pait of " a public-spirited 
individual who draws his pur^e strings for the common 
good " ; that it may go into the market and do whatever 
can he done by the use of money without the exercise of 
legislative, executive, or judicial power. ^ This does nut 

' Har«, Amrriran C^iutittitlonal taic, vol i., p. 245. 

*D<m V. BUirk, L.R., 6 RC. ■r,2. 

■Hare, Amrrican Con'lilvlioiinl Lair, vol i., pti. 246, 348. 
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service upon the votes of sujiply of the Lower House. 
As will be seen, some appropriations of public money are 
made by the Constitution itself; for the rest, it will be 
for the Parliament tu determine what matters are to bo 
provided for by permanent and what by annual acta. 
Tlie Parliament will also have to determine how public 
money appropriated shall be issued from the Treasury, 
and to make provision for ensuring that moQoy drawn for 
any purpose has been expended upon that purpose. The 
Constitution properly leaves the details of "issue and 
audit" to be settled by the Parliament. Until provision is 
made, the existing laws of the States are to apply (sec. 97). 
Provision far the inuneiliat« needs of the Commonwealth is 
made by a clause in sec. 83, under which the Governor- 
Qeneral in Council may, until a month after the meeting of 
Parliament, draw moneys necessary for the maintenance of 
the transferred departments, and for holding the tirst 
elections. 

The Consolidated Revenue Fund " shall be appropriated 
for the purposes of the Commonwealth in the manner and 
subject to the charges and liabilities imposed by this Con- 
stitution " (sec. 81). This provision is similar to that 
contained in the Constitutions of the Australian Colonies 
and the British North America Act, 18C7. 

A Consolidated Fund has long commended itself tu 
British stat&smen in preference to the assignment of spccitic 
taxes t« specitic charges. The ear-marking of the revenue 
from customs and excise by the Constitution is, however, 
an exception to the principle. 

"Shall ije appropriated" means, of course, by "the 
Parliament." 

What are "the purposes of the Commonwealth"? Are 
they limited to carrying into effect the matters committed 
by the Constitution to the Commonwealth Government, 
or boa the Parliament, with its unlimited power to raiae 
money, an unlimited jKiwer to determine what are the 
purposes of the Commonwealth ? In the United Stat«s, 
after keen controversy, it is now iigreed that " the powi 
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Confess over the Treasury is in effect absolute, aad 
extends to the appropriation of money for any object which 
in their judgment will conduce to the defence of the 
country or promote its welfare." ' This, however, is under 
an express power to "provide for the general welfare." In 
Canada, the government whose powera are limited by 
enumenition — the provincial government — has power to 
raise a revenue by direct taxation " for provincial 
purposes"; and the Judicial Committee has held that this 
includes direct taxation "for a local purpose upon a 
particular locality," and is not conliiied to general pro- 
vincial purposes, and this not with standing that there ia 
another article under which the Provincial Legislature 
may impose licenses "in order to the raising of a revenue 
for provincial, local, or municipal purposes."* It must be 
remembered, however, that amongst the matters of pro- 
vincial power are "all matters of a merely local or private 
nature in the Province." The Commonwealth Government 
is without either of the attributes which seem material to 
the coDciusion arrived at in the United States and in 
Canada. There is also some indication of a restricted 
power of expenditure. By section 96, the power to grant 
financial assistance to a State is the subject of a special 
grant, which, of course, suggests that such assistance 
could not be given under the general power to appropriate 
moneys for the purposes of the Commonwealth. On the 
other hand, the Government of the Commonwealth is a 
national government, and for some portions of its dominions 
the sole government, and it might not unreasonably be 
contended that, as has been said of the Government of the 
United States, it may play the pait of " a public-spirited 
individual who draws his purse strings for the common 
good"; that it may go into the market and do whatever 
can be done by the use of money without the exercise of 
legislative, executive, or judicial power, ' This does not 

' Uare. Amtrwan Conttitv-Uanai Lair. vol. i,, p. 245. 

'Zfoirr. aioci. L.R.,flP.C. W2. 

' Bare, American Ctm^ilurionnl Lair, rol. i,, pp. 246, 248. 



service upon the votes of supply of the Lower Uuu^. 
An will be seen, some ap propria lions of public money an 
maile by the Constitution itself; for the rest, it will be 
for the Farliameot to detertniiie what matters are to be 
provided for by permaaent and what by annual acts. 
The Parliament will also have to determine how public 
money appropriated shall be isaued from the Ti-eaauiy. 
and to make provision for ensuring that money drawn for 
any purpose has been expended upon that purpose. Tht 
Constitution properly leaves the details af " issue and 
audit" to be settled by the Parliament. Until provision i* 
made, the existing laws of the States are to apply (sec 97). 
Provision for the immediate needs of the Commonwealth it 
made by a clause in sec. 83, under which the Govemur- 
General in Council may, until a month after the met'ting of 
Parliament, draw moneys necessarj' for the maintenance of 
the transferred departments, and for holding tbe Hnt 
elections. 

The Consolidated Revenue Fund " shall be appropriated 
for the purposes of the Commonwealth in the manner and 
subject to the charges and liabilities impoi^ed by this 0»- 
stitution " (sec. SI). This provision is similar to tliat 
contained in the Constitutions of the Australian CaloiUMi 
and the British North America Act, 18C7. 

A Consolidated Fund has long commended itu^Jf fi 
British statesmen in preference to the assignment of ftpvcifk 
taxes to specific charges. The ear-marking of tbe revenue 
from customs and excise by the Constitution is. howe^tr, 
an exception to the principle. 

"Shall be appropriated " means, of course, by "the 
Parliament." 

What are "the purposes of the Commonwealth"? Are 
they limited to carrying into effect the matters committed 
by the Constitution to the Commonwealth Govemmeat, 
or has the Parliament, with its unlimited power to raise 
money, an unlimited power to determine what are the 
purposes of the Commonwealth 1 In the United States, 
after keen controversy, it ia now agreed that "the power of 



APPROPRIATION AND EXPENDITURE. 189 

ess ovei' the Treasury is in effect abaolate, and 
Is to the appropriation of money for any object which 
3ir judgment will conduce to the defence of the 
y or promote its welfare."' This, however, ia under 
jress power to " provide for the general welfare." In 
a, the government whose powers are limited by 
tration^the provincial government — has power to 

a revenue by direct taxation " for provincial 
les"; and the Judicial Committee has held that this 
ea direct taxation "for a local purpose upon a 
ilar locality," and is not confined to general pro- 
l purposes, and this notwithstanding that there is 
ir article under which the Provincial Legislature 
mpoae licenses "in order to the raising of a revenue 
ovincial, local, or municipal purposes."* It must be 
ibered, however, that amongst the matters of pro- 
t power are "all matters of a merely local or private 
1 in the Province." The Commonwealth Government 
lout either of the attributes which seem material to 
)Dclusion arrived at in the United States and in 
a. There is also some indication of a restricted 

of expenditure. By section 96, the power to grant 
al assistance to a State is the subject of a special 

which, of course, suggests that such assistance 
ant-be give n un der the general power to appropriate 
s Ik Jses of the Commonwealth. On the 

hand, , jrnment of the Commonwealth is a 

al governm,. ind for some portions of its dominiona 
le government, and it might not unreasonably be 
ded that, as has been said of the Government of the 
i States, it may play the part of " a public-spirited 
lual who draws his purse strings for the common 
; that it may go into the market and do whatever 
I done by the use of money without the exercise of 
tive, executive, or judicial power.' This does not 
' H&re, AmerUan Conetitulionoi Laxn, rol. i., p. 24u. 
'DoiD V. Black, L.E., 6 P.C. a72. 
'Hare, Amfrican ConalitMional Laic, vol. i., pp. 248, 2*8. 
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Deceasarily involve any invasion of the powers of the State. 
for an unlimited power to appropriate does not imply &d 
indefinite extension of legislative power. The Parliaineiit 
might well be able to provide money for a national 
university and yet want the power to acquire land com- 
pulsorily for buildiDgs or to exempt it from the ciperatiw 
of the State laws concerning educational institutions. Id 
any caae, the restriction on the power of appropriation 
and expenditure seems to be subject to political sanctioi»i 
merely. 

Charges and lAabilities. — " The coats, charges, and 6i- 
penaes incident to the collection, management, and receipt 
of the Consolidated Revenue Fund ahall form the first 
charge thereon " (section 82). 

This is the only matter which is specifically created a 
charge. The provision is similar to that in existing Con- 
stitutions; and, though the practice may be to appropriate 
money for these charges, there can be no doubt that the 
opinion of the Imperial Law Officers in 1h78 ia correct, 
that the moneys necessary are " legally available for, and 
applicable to, the purposes mentioned . . . , because they 
are, in fact, specifically appropriated by the Statute io 
(question." Other specific appropriations by the Constttu- 
tioD are the salary of the Oovernor-Qeneral. which, until 
the Parliament otherwise provi<!es, shall be j£10,0U0 (sec. 3), 
and the salaries of the Ministers of State, which, until the 
Parliament otherwise provides, shall not exceed £12,000 a 
year (sec. 66). 

The principal "liabilities imposed by this CoDHtitution" 
are the following: 

1. Sec. 89. — Until the imposition of uniform duties of 
Customs, to pay to each State, month by mooth, the 
balance of the revenues collected by the Commonwealth 
in that State after debiting to it: 

(d) The expenditure therein of the Commonwealth 
incurred solely for the maintenance or continaanoe 
as at the time of transfer of any department 
transferred. 
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?he proportioD of the State, according to the number 
of its people in the other expenditure of the 

Commonwealth, 

)C. 93. — During the first five years after the imposition 
irm duties of Customs, and thereafter until Parliament 
ise provides, to pay balances as provided by sec. 89, 
1 credit basis of each State is not collection of duties, 
.sumption of imports or produce in the State. 
■ five years from the imposition of uniform duties of 
is. Parliament may provide, on such basia as it 
fair, for the monthly payment to the several States 
surplus revenue of the Commonwealth (sec. 04). 
.de power is subject to the prohibition of preferences 
99, and (temporarily) to the provisions of sec. 87. 
:c. 87. — During a period of ten years after the 
hment of the Commonwealth, and thereafter until 
rliament of the Commonwealth otherwise provides, 
net revenue of the Commonwealth from duties of 
I and excise, not more than one-fourth shall be 

annually by the Commonwealth towards its ex- 
re. The balance shall, in accoi-danee with this 
iition (i.e. sections 89, 93, and 94), be paid to the 

States, or applied to the payment of interest on 
f the several States taken over by the Common- 
(see see. 105). 

18 a contingent liability, and attaches to the 
Qwealth only in respect to one of the possible 

of revenue. It was assumed, however, as a matter 
ical necessity that the Commonwealth must raise a 
i revenue; and the States which have relied in the 

largely upon the customs were not prepared for a 
1 revolution such as would be involved in a resort 
t taxation for all State purposes. It was generally 
), therefore, that they must be assured of some part 
r accustomed revenue; and, finally, Sir Edward 
I's plan, "the Braddon Blot," as it was called for a 
as adopted, as making a rough provision for the 
ance of existing conditions. 
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Sec. 82 " And the revenue of the CommonireaUb 

ahall, in the Jirst instance, be applied to the payment of 
the expenditure of the Commonwealth." 

The expression, "espenditure of the Commonwealth," ii 
an ambiguous one, but it is used in sectionii 87 and 89 to 
exclude payment of balances to the States and payment of 
State debts. The direction as to iirst application of revenne 
must be subject to the ear-marking of threefourths of tbo 
revenue from customs and excise under section 87. Id 
fact, this provision of section 82 really belonga to the 
scheme of financial arrangement adopted by the Convention 
at Adelaide, and subsequently abandoned in favour of 
section 87. By that scheme the maximum " ex|>cnditure 
of the Commonwealth in the exercise of the original 
powers given to it by this Constitution " and the " expendi- 
ture of the Commonwealth in the performance of the 
services and the exercise of the powers transferred frcnn 
the States to the Commonwealth by this Constitution" 
were fixed for a term of years. 

in addition to the specific ajipropriations already rofemd 
to, there are other matters of expenditure which are either 
fixed by the Constitution or which, when fixed by tlw 
Parliament, are not freely alterable by it. By section 48 
the salary of a member of either House is fixed at £400 
a year, but only until the Parliament otherwise providML 
On the other band, the salary of a justice of the Federal 
Court is left to the Parliament to determine, but when fixtd 
it shall not be diminished during his continuance in office 
(sec. 72). As an incident to the transfer of public depart- 
ments to the Commonwealth, the Commonwealth anamee 
all the current obligations of the State in respect of sneb 
department (.section 85, subs, iv.); is bound to eomponnto 
the State for any property passing to the Commonwealth 
for the purposes of a department (section 85, subs, ill) ; 
und by section 84 the Commonwealth is subject to certain 
present liabilities of the State to officers of public depart- 
ments taken over by the Commonwealth. 

Finavciat Iielatwn« of the CommonvxaUA wUh tke 
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. — These are involved in, but not exhausted by, the 
ties imposed upon the Commonwealth. The financial 

ilties were not completely provided for by securing 
pch State the return of its proper proportion of 
ue; for, as the colonies relied in unequal degrees 

the tariff, a Commonwealth tariff securing to one 
' the return of an amount suited to its needs would 
Tass others by a surplus or a deficit. It is accordingly 
led (sec, 96), in terms following those adopted in sec. 
at " during a period of ten years after the establish- 

of the Commonwealth, and thereafter until the 
ment otherwise provides, the Parliament may grant 
iai assistance to any 8tate on such terms and condi- 

as the Parliament thinks fit." The words "and 
fter until the Parliament otherwise provides" are 
lough in sec. 87, but cause some diflSculty in sec. 96. 
17 is a section restrictive of the full power over 
ariation ; the restriction is temporary, and, after the 
tion of its term, may be removed by the Parliament, 
ec. 96 is enabling, and, according to the ordinary 
ng of the terms used in the section, the power to 

the States would come to an end, when, after ten 
the Parliament shall " otherwise " provide, apparently 
me Act of prohibition or by the mere repeal of 
ig Acts providing for financial assistance. It might, 
I, be urged that a legislative body cannot bind itself 
t exercise of its legislative power, and that when 
ment has " otherwise provided " it can restore the 

quo. But this contention has already been urged 

the Judicial Committee without success. In Brophy 
'. of Manitoba ' the Board said : " The Chief Justice 

Supreme Court (of Canada) was much pressed by 
losideration that there was an inherent right in a 

ture to repeal its own legislative acts, and that 

■ presumption must be made in favour of the con- 

onal right of a legislative oody to repeal the laws 

it has itself enacted.' .... Their Lordships are 

'[1895] A, C. 202. 
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nciir in the view that there is any 
night to influence the miod one 






be noted, however, that section 51 (xtxTi.) 
;inpowers the Parliament to make laws with 
respect to " any matter in reaped of which this Constitution 
makes provision until the Parliament otherwise providea"; 
and probably, therefore, the power of the Parliament to 
grant assistance under sec. 96 is perpetual, and the period 
specified in sec. 96 is to be regarded as a term id 
the federal bargain indicating that during this transition 
period assistance to a necesaitous State will be a proper 
and probable object of the Commonwealth concern. But 
the caae is hardly i/n pari Ttuit&na with the other cases for 
which "this Constitution makes provisioQ unUl the Parlin- 
raent otherwise provides." 

The colony whose exceptional position caused the prin- 
cipal difficulty in the tinancial adjustment waa Western 
Australia. By section 95 Western Australia may, nubject 
to various conditions, continue to impose duties for five 
years after the imposition of uniform duties of customs. 
These conditions are (1) that the duties shall not exceed 
those in force in Western Australia at the time of the impo- 
sition of the uniform duties of customs ; (2) that they shall 
diminish by one-fifth annually ; and (3) that they shall not 
be imposed on goods imported from without the Common- 
wealth except when the Western Australian duty is bigbrr 
than that imjrased by the Commonwealth. 

The Debts of the States. — Section 105. " The Parliament 
may take over from the States their public debts aa exist- 
ing at the establishment of the Commonwealth, or a propor- 
tion thereof, according t<i the respective numbers of tJicir 
people as shown by the latest statistics of the Common- 
wealth, and may convert, renew, or consoUdate audi debts 
or any part thereof; and the States shall indemnify the 
Commonwealth in respect of the debts taken over, and 
thereafter the interest payable in respect of the debts sball 
be deducted and retained from tlie portions of thi- 
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inue of the Com moo wealth payable to the several 
«3, and if such surplus is insufficient, or if there is no 
Jus, then the deficiency on the whole amount shall be 
by the several States. See also aec. 87. 
aatome, Excise, and Bounties. — It is in regard to customs 
excise duties — "the tariflT" — that there is the most 
lediate connection between finance and trade, since 
, duties are imposed as well for the regulation of trade 
3r the raising of a revenue ; and the main purpose of 
Commonwealth was to secure uniformity in such duties, 
their abolition as regards the intercolonial trade. 
On the establishment of the Commonwealth, the col- 
on and control of duties of customs and of excise, and 
lontrol of the paj-ment of bounties passed to the Esecu- 
Government of the Commonwealth (sec. 86) ; and the 
rtments of customs and of excise in each State were 
iferred to the Commonwealth {aec. 69). All property of 
State, used exclusively in connection with the depart- 
i& controlling customs and excise and bounties, vested 
le Commonwealth (which is to pay compensation there- 
for such time as the Governor-General in Council may 
tre to be necessary ; and the Commonwealth assumed 
current obligations of the State in respect to the trans- 
d departments (section 85). The laws of the State 
ing to the matters transferred will remain generally in 

until the Commonwealth otherwise provides in virtue 
;tion 108 ; but obviously some provisions are abrogated 
le mere fact of transfer from the separate governments 
single government. By section 52 the Parliament of 
Commonwealth has exclusive power to make laws 

respect to matters relating to the control of the 
'tmenta transferred.^ 
But notwithstanding these provisions, the States 

shanlil, of course, be imderatood that nothiii); more U transferred 
hat reUtea tn custoiDS, excise, and bounties. The Ciistoins Acts oF 
lonies and the De|jartiuenta o! CuatouiB dent with iniiiiy matters 
are quite outside duties of customs ; these things, and executive iind 
Ave powers of the States over them, are of course nnairciited. 
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retaiD the power to impose duties of customs and excise, 
and to grant bounties until the iropoaitiot^of uDiform duties 
of customs by the Commonwealth Parliament, Upon such 
imposition of uniform duties, the power of the Common- 
wealth Parliament to impose duties of customs and of 
excise, and to grant bounties on the production or export of 
goods becomes exclusive, and the State laws imposing duties 
of customs or excise or offering bounties cease to have effecL 
(Section 90,) 

iii. The exclusive power of the Commonwealth Parliament 
and the withdrawal of power from the States are subject to 
the following provisions : 

(a) Under section 88, uniform duties of customs shall 
be imposed within two years after the establishment of tho 
Commonwealth. This is of course merely a directory enact- 
ment, unattended by any sanction. 

(6) Any grant of or agreement for any bounty lawfully 
made by or under authority of the Government of any liitate 
shall be taken to be good if made before the thirtieth day 
of June, 1898, and not otherwise. (Section 90.) 

(c) "Nothing in this Constitution prevents a State from 
granting any aid to or bounty on mining for gold, silver, or 
other metals, nor from granting, with the conseni of both 
Houses of the Parliament of the Commonwealth expreeaed 
by resolution, any aid to or bounty on the production or 
export of goods." (Section 91.) 

(d) "... A State may levy on imports or exports, or 
on goods passing into or out of the State, such charges u 
may be necessary for executing the inspection laws of the 
State ; but the net produce of all charges so levied shall be 
for the use of the Commonwealth \ and any such inspection 
laws may be annulled by the Parliament of the Common- 
wealth." (Section 112.) 



The power of the Commonwealth and States in e 
of trade, commerce, and intercourse is subject to an impor- 
tant restriction in section 92, which must be considered aft«r 



n impor- I 
;red aft«r i 
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lave dealt with the nature of the power of the Common- 
Ith under section 51 (i.) over trade and commerce with 
r countries and among the States. 

Trade " and " Ooimnerce." — These terms are used in the 
iah North American Act, 1867, and the necessity of 
ling some limitation upon words of such wide import 
been one of the great difficulties of construing that Act. 
.he Commonwealth Constitution, however, they are cut 
n by their accompanying words, " with other countries 
among the States." The power of the Parliament, 
efore, is limited to foreign and inter-state trade and 
merce. It~is impossible to define such a power exactly. 
le its nature points to fiscal and economic regulations, 
particularly to the removal of those barriers to trading 
rcourse which arise from the existence of separate poli- 
communitiefi, it is not limited by those objects. In 
>ona V. Ogden,^ Marshall, C. J., said : " The subject to be 
lated is commerce; and our Constitution being, as was 
f said at the bar, one of enumeration and not of deBni- 
, to ascertain the estent of the power, it becomes 
saary to settle the meaning of the word. The counsel 
the appellee would limit it to traffic, to buying and 
ag, or the interchange of commodities, and do not admit 
it comprehends navigation. This would restrict a 
iral term, applicable to many objects, to one of its signili- 
ins. Commerce undoubtedly is traffic, but it is some- 
g more — it is intercourse. It describes the commercial 
■course between nations and parts of nations in all its 
ches, and is regulated by prescribing rules for carrying 
liat intercourse." The Commonwealth Constitution uses 
terms " trads and commerce " ; but the term " trade," 
e it may serve to recall the regulations of trade which 
aged to our old mercantile system, does not appear to 
nd or alter the power of the Parliament.- 

324) S WliefttoD, 1. 

« Lefroy, Lfgulalirt Poietr tn Canada, p. 5t'il ii., for n view sub- 
il in Cuiail», but inapplickble in the Commonve&lth m to the aignili- 
ot "truie." 



19S 



FINANCE AND TRADE. 



Some assistance as to the extent of the power may be 
found in the Constitution itself, which declares that " the 
power of the Parliament to make laws with reference to 
trade and commerce extends to navigation and shipping, 
and railways the property of any State" (section 98) ; that 
Parliament "shall not by any law or regulation of trade or 
commerce abridge the rights of a State or the residenba 
therein to the reasonable use of the waters of rivers for con- 
servation or irrigation" (section 100); that Parliament "may 
by any law with respect to trade or coninierce forbid as to 
railways any preference by a State or the authority con- 
stituted under any State " (section 102). The power there- 
fore includes the regulation and control of transport and 
communication between the States, and the meann thereof, 
whether they are natural or artificial, whether in public or 
in private hands. On the other hand, the inclusion in 
section 51 of "banking," "bankruptcy and insolvency." "bills 
of exchange," and certain other matters as separato and 
independent heads of legislation, indicates that " trade and 
commerce" does not embrace the whole of what is called 
" commercial law." 

'■ Among " is " intermingled with " (per Marshall, ChI., in 
Gibbovs V. Ogden). The power of the Parliament does not 
extend to making a general and uniform law on all inattora 
of trade and commerce, however desirable such a law may 
appear to be ; thus, in the United States, a national com- 
bination to control the production of an article, althougfa 
its etfects were expeiienced throughout the country, waa 
held not to t;e a matter of inter-state commerce, nod 
therefore could not be regulated or forbidden by 
Congress.' 

" The commerce of a State which Congress may control 
must in some stage of its progress be extra-territorial. It 
can never include transactions wholly internal, between 
citizens wholly of the same oommunity, or extend to a 
polity and laws, whose ends and puqxaes and operations 



istricted to the territory and soil and jurisdiction of 
i community." ' 

'.ent and Li/niitations of the Power. — Sections 98 and 
with section 104) have been already referred to as ex- 
y asserting or extending the power of the Parliament 
■ "trade and commerce"; and on the other hand, 
ns 99 and 100 define or restrict the power of the 
iment. Section 99 provides that "The Commonwealth 
be Parliament) shall not by any law or regulation of 
commerce, or revenue give preference to one State or 
lart thereof over another State or any part thereof" 
is an adaptation from the United States Constitution 
n ix., clause 6, as judicially construed in the "Pas- 
r Cases." ^ Preferences by law-s of a State are not 
a the prohibition ; they are sufficiently covered by 
eueral power of the Commonwealth over "trade and 
erce " ; the special power of " The Parliament," and 
yxBTB of the luter-State Commission. 
! Power of the Parliament — Exclusive or ConcurreTit. 
er long controversy, the Supreme Ct>urt in 1861 
3d in the case otCooleyv. Board of Wardens of the Port 
iladelpkia * that the power of Congreiis to regulate com- 
I with foreign nations, and among the several States, 
leceasarily exclusive whenever the subjects of it are 
]al in theic character, or admit only of one uniform 
n or plan of regulation. Where the power of Congress 
julate is exclusive, the failure to make express regu- 
s indicates its will that the subject shall be left free 
any restrictions or impositions, and any regulation of 
ibject by the States, except in matters of local concern 
is repugnant to such freedom. 

i the power to regulate commerce covers a vast field, 
ining many and exceed ingly*various subjects, quite un- 
n their nature — some demandingasingle uniform rule, 
I as imperatively demanding diversity ; in the latter 
in the absence of legislation by Congress, the State 
'CooUy, ConMljitiotial Laie. p. 68. '7 Howard, 283L 

"> 12 Howard, 299. 
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Legislature may properly make provision, though tlie 
matter ia one of inter-State couomerce. Finally, St»l* 
legislation for the protection of the life, liberty, safety. 
health, comfort of its people, and for the protection of (heir 
property — the exercise of what is known aa the " policv 
power " — is not invalid merely because it incidentally affecU 
inter-State commerce, if it does not extend beyond what w 
reaaonabty necessary for its legitimate purpose. But in all 
cases, of course, the legislation of the State, so far as it 
affects inter-State commerce, ia liable to be over-ridden by 
an exercise of the paramount power of Congreaa.' 

The main difficulty of these principles lies in tiveir 
application — in determining what matters are of natiooal 
concern requiring one uniform set of regulations, and what 
are proper for local regulation. But the statement of th^ 
difficulty suggests a question, which in a new Constitation 
demands consideration. It has been pertinentiy observed* 
that " the question, whether or not a given subject adniits of 
only one uniform system or plan of regulation, ia primarily 
a legislative question, not a judicial one. For it involves a 
consideration of what on practical grounds is ezpedieat, 
possible, or desirable ; and whether, being so at one time or 
place, it is at another. ... It is not in the language itMlf 
of the clause of the Constitution now in question, or iu any 
necessary construction of it, that any requirement of uni- 
formity is found in any case whatever. That can only bt 
declared necessary in any given case as being the deter- 
mination of some one's practical judgment. The question 
then appears to be a legislative one ; it is for Congress and 
not for the Courts — except indeed in the sense that tii« 
Courts may control a legislative decision so far as to keep it 
within the bounds of reason, of rational opinion. If this be 
so, then no judicial deterrbi nation of the question can 8tan<l 
agfunst a reasonable enactment of Congress to the i»ii- 

' The principlei nre lUted, and the cawa coUectMl ia ff<Muu >. OMhy 
rottnlii Taxing Dialrict (18S7)i 120 U.S. 4S9. Sw aba eliaptar iriii.— Tfc* 
Statea. 

'By Profenor J. B. Thayor, Comii on Cxnutilulioxai Lav, p. 2190. ^^H 
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... It would seem to follow that the C!ourts should 
Q from interfereoce except in cases so clear that the 
iture cauDot legitimately supersede its debermiDations; 
le fact that the legislature may do this in any given 
ihowe plainly that the question is legislative and not 
al. , . . If it be thought that Congress will very likely 
atory or negligent, or that it may even purposely allow 
;onnive at what should be forbidden — that is quite 
>le. But the objectiou is a criticism upon the arrange- 
] of the Constitution itself, in giving so much power to 
igislature and so little to the Courts. It is to be 
i^ed, however, that the great object which the makers 
J Constitution had in view as to this subject, was to 
3 power and control to a single hand, the general 
oment, the common representative of all, instead of 
ig it divided and scattered among the States ; and 
his object is clearly accomplished " by the control of 
:ess. These are weighty reasons against the test 
)d by the American Courts, and may well prevail in a 
cal system where the courts have been long accus- 
1 to the supremacy of the legislature. Our Courts are 
kely to declare any power of the Commonwealth Par- 
nt to he an exclusive power, unless they find good 
Lnt for it in the Constitution itself. 
iet^m of Trade and Commerce. — The section in the 
.itutioQ which bears directly on the matter is section 
hereby 

n the imposition of uniform duties of customs, trade, 
lerce, and intercourse among the States, whether by 
B of internal carriage or ocean navigation, shall be 
iitely free." This section was commended to the Con- 
on as "a bit of layman's language on which no legal 
icalities can be built." The case was an unfortunate 
or the exhibition of the layman's art, for of all vague 
varying words in the political vocabulary, "free" is 
tbiy the worst. Here we can do no more than indicate 
r of the difficulties that beset the application of the 
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The most obvious meaniog is that which spriags from Uie 
association of the clause with the imposition of uoiform 
duties, and the declaration that the power of the Pai'liament 
over customs, excise, and bounties shall be exclusive. 
NoacitUT a aociis. " Absolutely free " would therefore luekii 
that commerce among the States was to be free of all duUeo 
of customs and excise ; and, as the |>ower of the States to 
impose such duties has been already taken away by section 
90, section 92 would operate as a restriction upon the Com- 
monwealth Parliament alone. For such a limited applica- 
tion, some support might be fuund in the observations of 
Marshall, C.J., iu Barron v. Mayor of Baltimore} " that tho 
limitations on power, if expressed in general terms, nre 
naturally, and we (i.e. the Supreme Court of the Uuited 
States) think necessarily, applicable to the government 
created by the instrument. They are HuiitationH of power 
granted by the instrument itself; not of distinct govern- 
ments framed by different persons and for ditferent pur- 
poses," But the section is associated with others, which, 
while expressly conferring power on the Commonwealth, 
are expressly taking away or saving the jxtwer^ of tlie 
States, not in matters incidental or collateral, but in a 
matter vital to the Commonwealth. In such a case it m 
reasonable to suppose that the section must have a wi<ier 
interpretation ; that it 0{>erates upon the Commuuwealth 
Parliament and the States ; and that at the least the absolute 
freedom of trade, commerce, and intercourse is impaired by 
any charge (not merely of customs and excise duties), by 
whatever name it may be called or on whatever pretence it 
may be levied, which is in substance a tax (in the broad 
sense of the word) upon the intercourse of persons, or the 
commerce in goods among the States. Charges for serrioea 
rendered are not ejtisflein. geneHs ; they are in promotion, 
not in hindrance of intercourse. Charges for railway aervic«a, 
i-easonable tolls for the advantage of ports and improved 
waterways, may be imposed. But a charge for services ntay 
become a tax if the charge is unreasonable, or if it ia uaed 
'(1S33) 7 Peters, 243. 
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prejudice of mtercourse &moDg the States. Dis- 
iting and preferential railway charges are dealt with 
on 102, and a question may well arise whether they 
ae exclusively dealt with under that section, or fall 
thin the control of the judicial power. 
I not clear that " absolutely free " in section 92 
to obstructions or restrictions upon commerce 
are not in the nature of a tax. It is natural to 

the American decisions for aid in this matter, 
we find that the expression " free from any reatric- 
r impositions," and similar phrases, are used by the 

in describing the total inability of the States to 
« inter-State commerce. Thus, in Robbina v. Shelby 

1 Taxing District,^ the Supreme Court of the United 
stating the doctrine of constitutional law on the 
of the inter-State commerce, says : that " where the 
of Congress to regnlate ia exclusive, the failure of 
ss to make express regulations indicates its will that 
iject shall be left free from any restrictions or imposi- 
and any regulation of the subject by the Staten, 
in matters of local concern only, is repugnant to 

reeilom." Again, in re Rahrer,^ the Court says : 
laws of Iowa, under consideration in Bowman v. 
ly Company. 125 U.S. 466, and Leisy v. Hardin, 
S. 100 .... amounted, in fact, to a regulation of 
1 or inter-State) commerce. Hence .... it was 
liat, BO long as Congress did not pass any law to 
e it specifically, or in such a way as to allow the 
f a State to operate upon it. Congress thereby indi- 
its will that such commerce should be free and 
imelled, and therefore the laws of Iowa referred to 
(operative in so far as they amounted to regulations 
ign or inter-State commerce. It followed as a 
[■y that when Congress acted at all the re.sults of 
ion must be to operate as a I'estraint upon that 
freedom which its silence ensured." In other words, 
>m " means absence from all interference. But in 
>(lftBT)120U.S. 4S9. <(lSeUI40U.B.,p. 645. 
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the same case the Court is careFul to point out that tlie 
CoDstitubion does not guarantee the absolute freedom of 
inter-State commerce, but only protects it from the 
embarrasament of diverse regulationH by the Statea by 
confiding the powers of regulation exclusively to CoDgreas. 
The Commonwealth Constitution does the very thing which 
the United Statea Constitution doea not do. By a clause 
which binds both the Commonwealth Parliament and the 
States, it provides that trade, commerce, and intercourse 
shall be "absolutely free." But if inter-State commerce is 
to be absolutely free from all interference or regulation, 
what becomes of the power confided to the Commonwealth 
Parliament to make laws with respect to trade and com- 
nerce among the States ? 

It may be that section 92 expresses as to the States 
the doctrine of non-interference with inter-State commerce, 
which has been declared in the United States to arise by 
necessary implication as t^i matter of a national character. 
If so, it must apply unequally to State and Common- 
wealth; and the latter, while it may be restrained by it 
from taxation, prohibition, and perhaps from all regulation, 
the ensential and unequivocal nature of which is to impede 
commerce, may for the rest operate freely ujion the matter. 
And, of course, it is hardly a correct assumption that everj- 
regulation of commerce, even by the State, is an intrusion 
ui>on freedom of commerce, a truth which is recognized in 
the sufl'erance of the States to deal with those matters of 
inter-State commerce which admit of local regulation — 
"aids to commerce," as they have been called.' 

The embodiment of the United States doctrine of 
freedom would still leave it open to the States to make 
laws under its police power for the life, safety, and health 
of its citizens, though such laws might incidentally atfi-ct 
foreign or inter-State commerce.* 

■ Co>i>iy aj MobiU V. KimbaU (IS8D), 102 U.S. 691. 

'Thd United .StaUaOrdinucc of ITS? lor the Gnverunient of the North- 
weat Territory providml thkt all uarigibte watan ihould b« for oror frvc : 
4nd ou the ailniiuioD of new Stftt« tta Act of Cimgrea hu provided l<>r 
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to be noticed that section 92 only becomes operative 
imposition of uniform duties of customs ; and during 
le preceding such imposition the Commonwealth is, 
le United States, without express provision on the 



a submitted that in the Commonwealth the mere 
of the commerce power to the Parliament does not 
it in any way exclusive, and that the States may, 
jniforra duties are imposed, freely deal with inter- 

conimerce. except so far as they are expressly 
ited (as under section 117), or as may be iucon- 
with the legislation of the Parliament. After 
n duties are imposed, the further restraint will 
1 on the exclusive power of the Commonwealth over 

and on the construction put upon section 92. The 
onwealth Constitution, unlike the Constitution of 
□ited States, makes a particular enumeration of 
ive powers; and it is reasonable to suppose that if 
mmeree power had been intended to be exclusive, it 

have been included in the enumeration. 

Inter-State GoTnmieBion. — Section 101. There shall 
Inter- State Commission, with such powers of 
cation and administration as the Parliament deems 
ary for the execution and maintenance within the 
onwealth of the provisions of this Constitution relat- 
I trade and commerce, and of all the laws made 
nder. 

nature of the Commission is indicated in the clause ; 
» combine the functions of adjudication and adminis- 
1. It was suggested by the Inter-State Commerce 
ission in the United States and the Railway and 

Commission in the United Kingdom, and may be 

figatioD. The caaee in whioh the Coarts have conaidered this 
in may be referred to in connection with section B2. The most 
ot ace : EiKaiuilta Company v. Chkaao, lOT U.S. STH ; Oardwdl v. 
HI Bridge Oompaity, ll.S U.S. 20S ; Hamillon v. Vkkidmnj Jiailinay 
\y, 119 U.S. 280 ; Hiuit v. Otoi:tr, 119 U.S. 643 ; Sandu v. Mnnistet 
tmaU Company, 123 U.S. 28S. See Cooley, Conntiiuiional Lam, 
86, ind noted. 
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expected to exercise powers of each of those bodies. Titt 
Inter-State Commerce Act, 1887 (U.S.). provided for tiie 
appointment of a CommiBsion to carry out tlie object* <A 
the law, which were in the main to secure just and 
reasonahle charges for transportation ; to prohibit unjust 
discrimination in the rendition of like services uodci 
similar circumstances and conditions; to prevent undue 
or unreasonable preferences to persons, corporationn, and 
localities; to inhibit greater compensation for a shorter than 
for a longer distance over the same line ; and to «boli«b 
combinations for the pooling of freights. The Coniinis«daD 
is a special tribunal, whose duties, though largely admioi*- 
trative, are sometimes semi-judicial; but it is not a Court 
empowered to render judgments and enter decrees.' It 
investigates facts; reports and makes orders upon tbeu . 
but to enforce those ordei's it must resort to the Courta. 
and the Courts may investigate the whole merita of thr 
controversy, and form an independent judgment. 

The Railway and Canal Commission in England, u 
constituted by the Act of 1888, is empowered to order Um 
Railway Companies to obey the provisions of numerous 
'Acts of Parliament, under which they are bound, aiitoDgit 
other things, to afford reasonable facilities for traffic; aad 
are forbidden to give undue or unreawuable prefer^'noa or 
advantage in favour of any person, company, or de.<tcrip> 
tiou of traffic. Such undue preference may arise from • 
difference in treatment to any trader or class of trad«aik 
or to tlte traders in any district, in respect of tb« sftOM 
or similar merchandise, or of the same or similar MTvioM. 
It may intervene, not merely at the request of au indi- 
vidual alleging the infringement of his right, but also no 
the complaint of the Attorney General, the Board of Trad«, 
and various local authorities or associations of tnultra or 
freighters, without proof that the body is a^rieved by ch« 
matter complained of, if the Board of Trade has certilioil 
the body Ui be a proper one. In addition to orderiog ttw 
Company to redress the wrong for the future, the 
' Borer, Inltr-Slait Lav, p. i2i n. 
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ya may award damages to a pei'son aggrieved in full 
■iction of any claim which the party would have had 
iaaon of the matter of complaitiC. The Commissioa 
LOW t'utl power to carry out its awards, and is armed 
the powers of a court of record. 

w far the Inter-State Commission will resemble the 
(ody or the other can be determined only after it is 
nted, for while its powers cannot extend beyond the 
tion and maintenance of the provisions of this Con- 
ion relating to trade and commerce and of all laws 

thereunder, its only powers within thoae limits are 
as the Parliament thinks it necessary to confer upon 
There is of course no means of compelling the Farlia- 
to confer any powers upon the Commission, but it is 

noted that the power of the Parliament to forbid 
ty prefeiences as undue or unreasonable, or unjust to 
itate, is dependent upon a finding to that effect having 
made by the Commission (sec. 102). It la well settled 
gland that what is undue or v.iirnasonnhle is a question 
:t to be determined in each case, by looking at the 
r bi-oadly and applying common sense. The fact that 
lys in Australia are the property of the State, and that 
]ave been constructed in many cases for quite different 
Ls than immediate gain or profit from their traffic, 
to the enactment of two provisions in the Constitution : 
That, in determining whether a preference or discri- 
ion is undue or unreasonable or unjust to any State, 
I is to be had to the financial responsibilities incurred 
i State in connection with the construction and main- 
■X of its railways. (Section 102.) 

I^otbing in this Constitution shall render unlawful 
■ate for the carriage of goods upon a railway the 
rty of a State, if the rate is deemed by the Inter-State 
lission to be necessary for the development of the 
try of the State, and if the rate applies equally to 

within the State and to goods passing into the State 

ither States. (Section lO-l). 

I questions that have arisen in the past as to railways 
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in Australia, and therefore presumably the class of cam 
with which the Commission will he mainly concerned, tn 
singularly different from the typical preference and diacri- 
mination cases in England and America, Speaking gene- 
rally, it may be said that the problem in England and 
America has been how to protect the trader and the 
passenger against various kinds of oppression by the Bail- 
way Companies, and to discourage combination and to 
encourage competition. In Australia, the question hai 
been rather how to reconcile the interests of the railway 
proprietors — the Governments — each of which haa deemed 
itself entitled to a monopoly of certain traffic. It is only 
fair to add that cases of favour or oppression of individuala, 
which account for much of English and American legisla- 
tion, have been conspicuously absent in Australia. Favour 
of localities, however, is not unknown — the anxiety of New 
South Wales and Victoria has been to bring the trnda to 
their respective capitals as much as to secure traffic fat 
their railways. 

The powers of the Inter-State Commission may estoal 
beyond the railways and transportation. 'ITiey may for 
example be called on under section 90 to determine wfaethdr 
the Commonwealth has by any law of trade or commerce 
given preference to a State or part thereof over anotber 
State or part thereof; or, under section 100, to deode 
whether the Commonwealth haa abridged the right of % 
State or resident therein to the reasonable use of the wattn 
of rivers for conservation or irrigation. It is rnbmitttj, 
however, that these matters will still be witliin tbt 
cognizance of the Courts so tar aa the redress of indiruliMl 
grievances is concerned, as by the award of damages n 
proper cases. Possibly the Parliament may be able to 
confer u|H>n the Commission the power to award damages 
to a person aggrieved which the Railway Commissioo in 
England now enjoys; but it is conceived that a peraon 
aggrieved could not be compelled to resort to the Commis- 
sioQ, and it may be doubted whether the reoovecy of 
damages in the Inter-State Commission would be a I 
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rtion in the Courts, though of course it would affect the 
mt recoverable. The Inter-State Commission seems to 
1 the position of some other bodies which have teen 
red to — it has mixed administrative and judicial 
(Fs, but it is not a court. It belongs not to the "judi- 
power," but to the executive — the very terms which 
ibe its possible functions for " the execution and main- 
ice .... of the provisions of this Constitution," 
ing to trade and commerce, "and of all laws made 
lUnder," recall the terms in section 61 establishing and 
ng the executive power. 

ction 103. The members of the Inter-State Commission : 
Shall be appointed by the Governor-General in Council ; 
Shall hold office for seven years, but may be removed 
in that time by the Govern or- Gen era! in Council on an 
iss from both Houses of the Parliament in the same 
)n praying for such removal on the ground of proved 
jhaviour or incapacity ; 
Shall receive such remuneration as the Parliament 
fix; but such remuneration shall nob be dimiuislied 
g their continuance in office. 
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Sir WiLi.iAM Ah'SON iotroduces the subject of his is 
volume on the Law and Custom of the Constitution, b; 
the observation that "In every political society therv must 
be some person or body which acts on behalf of the whole. 
which represents the state as dealing with other states, 
which represents its collective force and will in maintaiaing 
amongst its own citizens the rules which the society has 
made or accepted for the preservation of order and the pro- 
motion of the public welfare." In the history of Australia, 
the want of such an authority to apeak and to act for th« 
whole has been aa potent a factor in produciog union as th« 
absence of a common legislative power. The authority 
must be continuous, and not occasional ; it must be capable 
of prompt and immediate action ; it must possess knowledge 
and keep its secrets ; it must know discipline. In a word, 
it must have qualities very different from thoee whieb 
belong to the large representative and popular bodies vhieh 
in modem times exercise legislative power. 

It is characteristic of English methods that there has 
been small attempt to analyze the nature of the threefold 
division of governmental functions which we reoogaise. 
When the distinction was being established, men were 
content to reason that this particular power belonged U> 
the King to his Council, that to the King i 
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1 that other to the King in Parliament. It was only 
'.r the lines of action were settled in England that men 
an to analyze for the benefit of others who had their 
1 constitutional arrangements to make. The supremacy 
Parliament has generally made it unnecessary for us to 
aider the distinctions with scrupulous accuracy, and the 
itence and undoubted validity of a number of anomalies 
kept us from over retinement It is for the King to 
the law into operation and to admonish his subjects 
t they keep it ; to execute the law by bringing oifeudera 
ustice, by maintaimng and supporting courts of justice, 
by carrying out the judgments of those courts. On the 
3r hand, the Eing may not alter the law ; may not make 
jflence where none is; may not establish new penalties 
i.ovel tribunals. These matters belong to the Parliament. 
h are the lines upon which the distinction between 
;utive and legislative has been founded. The typical 
;utive officers have been the sheriff and the constable, 
lut there is much more in government than mere execu- 
, of the law, whether enacted or unenacted ; just as there 
nore in human conduct than the creation of legal 
ttons. The state is a going concern; it has atfairs 
ch must be managed with prudence and judgment and 
ch are not necessarily related to law in any other sense 
1 that in which all conduct may be bounded by legal 
raints. It is perfectly true that a very great part of 
business of the state is regulated by law more than is 
like business of private individuals; as an owner 
iroperty and as an employer of labour, the state sets 
s to its agents ; and to a very great extent, in Australia 
,ny rate, these rules create rights against the Crown. 
were those laws directing and controlling the manage- 
t of the state affairs repealed, the business would not 
f come to an end ; it would simply have to be carried 
inder conditions of greater freedom and more responai- 
y by the agents of the state. In modern and settled 
8, it is the conduct of the business of the state which 
meau by govemment; the execution of the law is 
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assumed as a thing of course; and the term "executive" 
has seemed little apt to describe function:^ which are 
so far removed from justice and police. Sir G. C. Lewis 
suggested that the term "administrative" would serve 
better to indicate the "stewardship" or "management " of 
government. 

In speaking of the Executive Government, then, the tenn 
"Executive" must be understood in a very broad sense: 
and we are not to expect a complete statement of the 
functions of the Government in a legal instrument. For 
more than one reason, Statutes defining the Constitutions of 
the Colonies have been almost silent on the subject of the 
powers as of the organization of the Executive. In the first 
place, the legislative power has included the power of 
making full provision for the execution of the law. 
Secondly, a large measure of executive power resides in the 
prerogative of the Crown, and has been conferred through 
prerogative acts and not by Statute, leat thereby the pre- 
rogative should be prejudiced. Finally, the organization of 
the Government and the relations of the Ministry and 
Parliament in our system are & very type of matters which 
are not under the continual direction of organic laws, but 
are freely organized as utility has suggested or may su^m( 
within the ultimate bounds of law. The attempU wl 
have from time to time been made to reproduce in tenus 
law for the colonies some of the conventions of the Brit 
Constitution— aa in the relations of the two Houses of the 
Legislature as to Money Bills — have not been very suooesa- 
ful. Constitutional Statutes for the colonies, and even the 
prerogative instruments which accompany them, do no 
more than hint at the Cabinet System, and the delicate 
relations of the Crown and Parliament. They differ ft 
the British . Constitution on which they are model 
principally in this — that they do hint at the 
System. They contain some provisions which 
Parliamentary executive; they speak of "officers 
retire upon political grounds," even of "reapousible : 
of the Crown." It would be impossible to frame 
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istitution upon tlie Law of Victoria such as the Conveii- 
Q at Philadelphia in 1787 framed upon the Law of the 
tish Constitution as expouuded by Blackstone. 

EXTENT OF EXE(;UTIVE POWER. 
The short chapter ii. on the "Executive Government," 
n, is necessarily suggestive rather than expressive; it 
ises in rapid survey a very great extent of ground. By 
tion 61, the executive power of the Commonwealth 
:tend8 to the execution and maintenance of this Con- 
.ution and of the laws of the Commonwealth," The 
icutive power therefore is not limited to the execution of 
enactments of the Commonwealth Parliament; it is to 
intain the Conatitution, a duty the import of which can 
iourse be gathered only from a consideration of the whole 
trument. It has been already pointed out, in considering 

incidental powers of the Legislature, that the executive 
nhera amongst its duties the protection according to the 
imon law, of the organs of the Commonwealth govern- 
tit — that in fact there is a peace of the Commonwealth as 
ll as a peace of the States,' and of this peace the 
jcutive is the guardian. 

[■here are of course many powers conferred expressly 
in the principal executive officer in the Commonwealth, 

Governor-General. This is notably the case in the 
pter on the Parliament, where the Governor-General has 
jortant powers and duties in relation to constituting, 
imoning, proroguing, and dissolving the Parliament, 
t there are other powera and duties which, though not 
'.erms conveyed to any department, primarily at any rate 

to the Executive as the appropriate organ for Com- 
Qwealth action, e.g. by section 119 " The Commonwealth 
11 protect every State against invasion, and on the 
dication of the Esecutive Government of the State 
iust domestic violence." 

ncidentally, the declaration that the executive power 
ends to the execution and maintenance of this Constitu- 
^Cf. United States— /n re .V«a(?(<i (1889), 136 U.S. 1. 
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tion ia a warniog against a not unlikely tendency to 
exaggerate the jurisdiction of the Courts as guardians of 
the Constitution. There is no provision in the Constitution 
applicable to the Judiciary which makes it in any special 
way the guardian of the Constitution ; that protection ttrises. 
as will be seen, solely as an incident of judicial power. It 
is not to be assumed that every power and function, because 
it is provided for in the Constitution, is necessarily Cf^niit- 
able in some way by the Courts. In many matters the 
legislature, and in many others the executive, will be the 
final interpreters of their duties. The duty of the executive 
government to execute and maintain the Constitution, aa 
every other duty involving the exei-cise of a discretion, is a 
duty attended by political sanctions only. ^ 

ORGANIZATION OF THE EXECUTIVE GOVERNMENT.^B 
The establishment of a federal executive power of couree 
adds to the complexity of governmental relations. Although 
in the past complexity and not simplicity in the sources of 
laws has been characteristic of our colonial institutions, 
there has been in each of the colonies but a single executive 
and n single system of courts to enforce those laws. In th« 
Commonwealth duality runs through all the functions of 
government.^ It is true that the scheme of the Conatitu* 
tion is to reproduce the Crown in the Commonwealth ; and 
just as the Queen \a a constituent part of the Parliament, 
80 the Executive power of the Commonwealth is vested in the 
Queen (as is the executive government in Canada), though 
it is exerciseable by the Governor-General as the Queen's 
representative. It has already^ been pointed out that, 
except in a few cases, colonial governmenfcj have no cor- 
porate existence save in the Crown, and that it has been a 
question whether colonial ministers hold ofHce under the 
Crown. The Letters Patent command "Our Ministers and 

' But the Stute Executive mny be used as the mBtrament of tba Cnniiioii- 
trealth. Thia will be further caiuidered under the he*d of the Stall. 

^Antt, "Nature ftud Authority of the Federal CommonwMJUi-Uyi 
under the Crown," ehapter iii. 
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:ers " in the colonies to be obedient, and the Inatructicins 
.k of " Our Executive CouncO " ; but despatches from 

Colonial Office to thfi Governor generally speak of 
)ur Ministers." The ordinary usage of the Colonial 
le was perhaps not unconnected with the fact that the 
ilonial Ministers of the Crown," " Her Majesty's Ministers 
Victoria," were associated with awkward claims. The 
imonwealth Constitution brushes aside all doubts on 

question by declaring that Commonwealth Ministers 

the " Queen's Ministers of State for the Common- 
Itii " (section O-l) ; and in section 44 it speaks of the 
leen's Ministers for a State." 

otwith standing the general vesting of executive power 
lection 61, it is within the discretion of the Parliament 
irovide the machinery for carrying out its own laws, to 
blish bodies or offices to which their execution is en- 
ted, and it would appear even to designate the persons 
I shall constitute sucli bodies or fill such offices. It is 
[ since our Legislatures departed from the practice of 
ng down merely the broad outlines of law; the 
"acteristic of British legislation has been extreme 
uteness of enactment, the extent to' which it has 
iged into the details of administration. It is true that 
he present day there is a tendency in the Legislature to 
nit much to the Crown in Council, or in the colonies to 

Governor-in -Council. Even in the United States it is 
litted that the authorities which are to execute an act 
lie Legislature, as distinguished from a power created by 
Constitution, are within the discretion of the Legislature 
the authority which makes the laws has large discretion 
letermining the means through which they shall be 
iuted ; and the performance of many duties which they 
■ provide for by law, they may refer either to the chief 
rutive of the state, or at their option to any other 
lutire or ministerial officer, or even to a person specially 
led for the duty." ' 
ooley, Cma^ilvXionai LimilatioiM, p. Kti3-fi, And see Kenda/i v, U.S., 
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Where particular powers are granted to a particular 
authority it is of course not in the power of the Legialaturo 
to commit them elsewhere, unless, ss in the case of the 
appointment of civil servants, it is expressly provided that 
the Legislature may confer the power on some otliar 
authority. 
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The exceptional reference to executive power la 
Commonwealth Constitution, and the provision that it 
shall be exercise able by the Governor-General, raise a 
question of great importance which has been cousidereti 
more than once even uni^ier the colonial conslitutioos. Th« 
opinion was strongly held by the late Chief-Justice Hi^u- 
botham (Victoria) thnt under the Constitution Acts of the 
Colonies the executive power of self-government wu no 
less complete than the legislative power, that " the executive 
governraent of Victoria possesses and exercises neceaaary 
functions under and by virtue of 'the Constitution Act' 
similar to and co-extensive, as regai-ds the internal 
affairs of Victoria, with functions possessed and exeroued 
by the Imperial Goveinment with regard to the in- 
ternal affairs of Great Britain," and that "the Executive 
Government of Victoria in the execution of the statutoty 
powers of the Governor express and impUod and in 
the exercise of its own functions, has a legal rii^bt 
and duty, subject to the approval of ParliameDt, WhI 
so far as may be consistent with the Statute law wid 
the provisions of treaties binding the Crown, the Uor«ni- 
ment, and the Legislature of Victoria, to do all acts and to 
make all provisions that can be necessary, and that are io 
its opinion necessary or expedient for the reasonable and 
proper administration of law and the conduct of public 
affairs, and for the security, safety, or welfare of the ixtople 
of Victoria." • The Governor having thus a Statutory 
authority to exercise within the colony, evety power of 
the Crown belonging to its internal goveniment* 
I Toyv. J/iW3ro«(l888), U V.L.R. Wfl, »t p. 397. 
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rity could not be enlarged, lessened, or withdrawn by 
!rown, and consequently the grant of powers by 
^ative instruments was idle, and the attempt to define 
imit the exercise of such powers wtia illegal.' The 
■Justice held accordiugly in the Chinese Immigration 
-Toy V. Muagrove — that the executive government of 
ria could exercise the power (which was assumed to 
rt of the prerogative) of excluding aliens, though no 
power had been conferred on the Governor by the 
73 Patent. Commission, or Instructions. The full Court 
)y a majority that the Constitution Act had for its 
,ry object the establishment of a bi-cameral legislature 
full legislative power, and that though undoubtedly it 
Ined provisions which indicated an intention to intro- 
1 system of responsible government, it was impossible 
fer from these isolated expressions a grant to the 
itive Government of all the powers over internal 
i exeroiseable by the Crown in the colony. 
i difference between the Constitution Acts of the 
ies and the Commonwealth Constitution lies, as has 
iy been pointed out, in the explicit grant of executive 
r by the latter, and it must be conceded that the 
rnor-Oeneral has, virtitte offi.cii, and without special 
from the Crown, the "executive power of the 
aonwealth." But the question remains what that 
r is, and section 61 itself gives the answer: "It 
ds to the execution and maintenance of this Conati- 
1 and of the laws of the Commonwealth," It is of 
B clear that the Executive Government of the Common- 
ih cannot claim power within the sphere of action 
red to the States ; and it seems not less obvious that 
abjects committed to the Commonwealth Parliament — 
in the matters expressly committed to the Executive 
ill as the Legislature (sec. 70) come within the sphere 
ecutive action as distinguished from deliberation and 



a opinioua of the Chief Justice are ulao aet out i 

■ed hy reqneit to the Sec^rat&ry of Stats (Lord Knutsforil). See 

iro/Oeor;/c Higiabotliatn, by Edward E. Morris, p. 21)9. 
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representation to the Imperial Government, only when 
there has been legislatioD upon them and only to the extent 
of carrying out that legislation.' Thu3, the power of the 
Parliament to make laws with respect to " external &ff&irs " 
does not yjer se imply an executive power to make trestie« 
nor " tlie relations of the Commonwealth with the islandii of 
the Pacific" a power to annex Pacific islands. There are, 
in fact, many powers which the Commonwealth Qovemment 
may desire, but which it will enjoy, if at all, not directly 
under the Constitution, but by grant from the Crown, or by 
virtue of some Act of the Parliament over which, of cooTBe, 
the Crown has control. This is perhaps recc^nized by 
section 2, whereby the Governor-General haa, and may 
exercise in the Commonwealth, subject to this Comititution, 
"such powers and functions of the Queen as Her Maj«8ty 
may be pleased to assign to him"; but the application trf 
that section to mutters other than those incident to tb« 
Parliament and " legislative power " must from its place in 
the Constitution be doubtful. 

There is one power commonly associated with exeoatire 
power of which, from the important part which it haa 
played in the Constitutional arrangements of the self- 
governing colonies, a word must be said. The parduniog 
power — the prerogative of mercy — has, in all the colonial^ 
been delegated to the Governor by the express terms of th« 
Commission or Instructions. The Crown has in practice 
conferred upon Colonial Governors only a limited power to 
pardon otfeudei-s ; and until lately the matter stood, to 
some extent, outside the scheme of responsible goveminoDt 
in Australia, since the Governor, though bound to consult 
his Executive Council, was specially instructed to decide 
"either to extend or to withhold a pardon or reprieve, 
according to your own deliberate judgment, whether tfa« 
members of oUr said Executive Council concur therein or 
otherwise." It was not until 1892 that the matter was put 
upon a footing satisfactory to the Australian Colonies I 

' A contru-y view h&e been held in CkDu)» wttb referonca to ttia f 
of the DominioD and ProTiocisl Executive. See LeEroy. tll-tt4. 



loption of the practice obtaining in Canada, whereby 
struction as to personal consideration is confined to 
m which a pardon or reprieve " might directly aft'ect 
itereatB of our Empire or of any Country or place 
d the jurisdiction of the Government of the Colony," 
now, Colonial Governors are not empowered to exer- 
le full prerogative of pardon — the delegation applies 

convicted offenders ; and it happens from time to 
hut an Australian Government deairing to pardon an 
d offender, before conviction, has to seek the aid of the 
ial Government, and does not always obtain it. 

1 question ia, whether the Commonwealth Government 
the ordinary or an exceptional position as to this 

rative. It is one which is essentially necessary to the 
listration of criminal law ; but an unbroken constitu- 
practice ia sufficient warrant for the opinion expressed 
3 Chief Justice of Canada, that "it is not incidental to 
8ce of a Colonial Governor, and can only be exercised 
ch officer in the absence of legislative authority under 
■8 expressly conferred by the Crown." ' Is section 61 
tcient legislative authority? The matter is not free 
doubt; but it is submitted that under section 61 
lOvemor-General has statutory authority to pardon 
lei's. The Imperial Government, however, appears to 
i different view, for the power ia expressly given, with 
n limitations, by section 8 of the Instructions. (See 
ndix.)^ 

i executive power in every part of the Queen's 
lions is part of the prerogative, and therefore section 
I far as it vests generally the executive power of the 
lonwealth in the Crown, is merely declaratory of the 
(On law. The British North America Act, 1867, 
n 9, uses more appropriate terms when it says : " The 
! PardooiDg Power Cue (A.O. for Ganada t. A.Q. /or Onlario)i 
.R. 468-9. 

America it luu been laid down that thongh the power to pardon 
in ia vested liy teveral State Constitutions in the Governor, it ia 
lower which necessarily inheres in the Executive. {Stale v. Dtamiiu/, 
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Executive Goverument, and authority of and over Ccuuda. 
is hereby declared to continue and be vestod in the Qaeen." 
The statutory authority to the Goverpor-General to exerci^ 
the executive power cannot of course be withheld or with- 
drawn by the Crown from the office ; and, practically, this 
will suffice to make the Govemor-Generara power, in many 
casea, exclusive of all other exercise by the Crown, But in 
some casea the existence of a power in the Goveroor-rjenenI 
may atill admit of its exercise by the Crown ; and in aueh a 
case the ordinary presumption in favour of the prerogativr 
would, notwithstanding the pointed designation of the 
Go vera or- General as " tbe Queen's repreaeotative," i*cetii to 
prevent the Crown from being limited to the exercise uf tbe 
power through the Goveruor-Oeiiei-al. Thus, though tbs 
Governor-General may exercise the i>ardoning power of tbi 
Crown, the Crown may also exercise the ]Kiwer through 
Imperial Ministers, and that whether tbe Govemoi^OeiMral 
has refused to pardon or not The law on petitiona of rigllt 
affords an interesting illustration of the vitality of prero^ 
tive in a matter which is onerous rather than beoeBctiL 
Most of the Australian Colonies have passed Stataba 
establishing a procedure analogous to that upon the Petition 
of Right; but the Imperial Law Officers have uniformly heM 
that the powers conferred by these Statutes upon th* 
Colonial Executive do not supersede the cominoB bw 
powers of the Crown. Consequently, when the Colonial 
Executive has refused to co-operate in the subinUaion of 
claims against the Government to a judicial tribunal, 
petitioners have carried their claims to the Queen, and the 
Secretary of State, after cnnsultation with the Imperial Iaw 
Officers (as to Western Australia in 1807, South Awitraltkto 
1894, and New South Wales in 18G3), has, as a mattar of 
ministerial duty, advised her Majesty to grant ber_^af thai 
right be done in the Court of the colony concerned. 

There are many powers in the Constitution which are in 
terms vested not in the Crown but in the Govemor-General, 
or the Governor-General in CounciL Some of thme consist 
of powers which, according to the theory of the British 



POWERS. 

lUtion, belong to the Crown as supreme executive 
ty, and would, if the Constitution were nilent, be 
eable in the Commonwealth by such authority as the 

might designate- Others are the mere creation of 
astitution, and belong to the Goveruor-General as the 
trial officer, under that instrument appointed. The 
re no doubt exerciseable by the Governor-General alone, 
ihe others, there is room for some doubt. By aecfcioii 
le command in chief of the naval and military forces 
Commonwealth is vested in the Governor- General as 
een's representative." Here, though the power is a 
itive one, its nature makes it exclusive. And it is 
ly a safe general eonclusiou that the object of the 
) grant of powers to the Governor-General, or the 
lor-General in Council, as distinguished from the 
I grant to the Queen, was to indicate that the power 
erciseable by the authority designated alone, 
position of the Governor of a Colony as Comraauder- 
ii of the Forces is one as to which there has been 
Uy much misconception. In England the king gave 
I personal command of the army upon the establish- 
tf the office of General Commanding in Chief in 1793. 
colonies, however, the civil and military government 
ominally remained in the hands of one person. For 
lere are several reasons. In the first place — and this 
1 of several of the Australian Colonies — the military 
ind has often preceded the civil government, and it 
at gradually that the government passed out of the 
ry to the civil state. In the second place, even in 
is which have reached an advanced stage of self- 
iment in civil matters, defence has been regarded as 

main an Imperial affair; and notwithstanding the 
I withdrawal of the Imperial forces from the self- 
ling colonieJi, the local forces which have been raised 
ftintained by the colonies have generally been under 
jnediate direction of Imperial officers, who for many 
, social as well as military, were disposed to regard 
elves as outside the scope of the local government of 
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the colony. Even Chief-Justice Higinbotham, above ftH 
others the champion of independence in local aSaira, treated 
the control of Her Majesty's military and naval forces as « 
matter in which the Governor was bound to obey instmc- 
tiona given to him by the Crown directly or through the 
Secretary of State. In all these circamstaoces it ww 
natural that there sliould be not a little friction. The 
Governor's own position is defined by the Coloniftt Office 
Regulations.' Though bearing the title of Captain -Oeiierftl 
or Commander-in-Chief, he is not, without special appoint- 
ment from Her Majesty, invested with the command of Her 
Majesty's Regular Forces in the Colony, and in the ev«ot of 
the Colony being invaded, the oiScer in command of Her 
Majesty's land forces assumes entire military command over 
the forces. Most of the .difficulties tliat have arisen an 
described by Mr. Todd in Parliamentary Govemmunt in 
the Colonies, chapter xii. "Imperial Dominion exeroieieable 
over self-governing colonies: in naval and military roatten."' 
The moat important of these questions has been aa to Uie 
right of communication on military aSairs between th« 
Governor and the officers commanding the forces without 
the intervention of the colonial minister of defence. Thii 
principle is now generally recognized that the forces locally 
raised and maintained are, in the wonts of Sir Ueory 
Parkes, as much subject to the responsible government of 
the colony as any other branch of the public service. Thtr 
provision of section G8 of the Commonwealth Constitatian 
vesting the command in chief of the Naval and Milify 
Forces of the Commonwealth in the Governor-Qoaerml M 
the Queen's representative is intended to carry out tluw 
principles, and in no way points to the exercise of indepeD- 
dent powers.' The whole military and naval organuatiaa 
of the Commonwealth ia a matter to be undertaken hf dM 

'Chnpler ii., BBC. ii. 'See aim chapter iv., p. I3S, 

'Th« 6nt (ienernl Onler uf the Com muider- in .Chief in Um 
wealth was iuued in coDnectiou with the iuauguratinn ol ttit 
weaJth, asd waa adilreaiEd to the Minister of State for Defeao*. 
him to inform the MKiar.GenerBl commanding the forces, etc 



try, which is responsible therefor to the Parliameat. 
B organization there must be some division of functions 
en military and civil officers ; and if a reasonable 
ird of efficiency is to be maintained, appointments, 
itions, dismissals, and discipline must be treated as 
□litical matters. But this organization is subordinate 
cardinal principle of ministerial responsibility ; and 
uestion of the limits within which Parliamentary 
t\ is legitimate in matters of administration is not 
ar to the subject of defence, or to the affairs of the 
es.' 

hould be noted that the Letters Patent and the Com- 
in of the Governor-General go somewhat beyond the 
itution. The latter deals only with the command of 
aval and military forces of the Commonwealth ; the 
r contain no such qualification, and in virtue thereof 
lovernor-Gencral is the Commander-in-Chief of all 
, whether Imperial or Colonial, in the Commonwealth, 
elation of Imperial forces to .the Colonial Government 
on active service ia discussed by Mr. Todd in reference 
1 difference between Sir Bartle Frere and Mr. Molteno 

bhe qneetioD of the rel&tion of a MinUter tu Parliament in reapect 
army, refereDce m>j be made to AuBon, Lata and OiiMom of (Ae 
Hiibn, vol. ii., p. 369. 
Id, pp. 380-388. 



CHAPTER XIII. 



THE FEDERAL EXECriTIVE COUNCIL AND THE 
QUEEN'S MINISTERS OF STATE. 

THE CABINET SYSTEM. 
In the vesting and exercise of powers, the Constitiilion 
diatinguishea between the " Goveraor-Genera] " and tb« 
" Ooveruor-General in Council." Section 63 decljrw that 
" the provisions of this Constitution i-eferring to th* 
Govern or- General in Council shall be construed u re- 
ferring to the Governor-General acting with the adviee 
of the Federal Executive Council," whence it might be 
inferred that all the powera conferred upon the QovcRMr- 
Qeneral were intended to be exercised by him upon hu own 
discretion. But though the terms are not wholly uncoonectcd 
with the distinction between personal action and action on 
the advice of Ministers, this is not the main character o( the 
distinction. Statutory powers conferred or duties ioipoMd 
upon the colonial executive have generally been exerciae*b)e 
or performable only by the Governor in Council ; poven 
emanating from the Crown have been exerciseable by the 
Governor in some other form of law than an Act or Order in 
Council. While in both cases powers have been exercisettbU, 
if not always on the advice of Ministers, yet always in 
accordance with the doctrine of ministerial respoosibiltty, 
the co-operation of the Executive Council in a colony no 
more ensures action in conformity with modem constita- 
tional practice than does the co-operation of the Privy 
Council in acts of the Crown in England, for, as * 
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;, the Executive Council is in some cases formally distinct 
im the Ministry. In one matter, however, the use of the 
■ms " Governor- Gen era! " and " Governor-General in 
uncil " adverts, as do the Constitution Acts of the 
onies, to the constitutional practice of the cabinet 
item. The appointment of " officei-s to administer the 
partmenta of State," is a power conferred upon the 
iVemor-Generai (sec. 64), while the appointment of 
il servants (sec. 67) and of the justices of the Commou- 
alth Courts (sec. 72) is to he made by the Govemor- 
neral in Council. The terms used in this connexion serve 
point a contrast between the choice of Ministers, which ia 
act of personal discretion without the advice of Ministers, 
1 the ordinary patronage of Government which is under 
aisterial control. 

Tht Federal Executive Council. — After the Govemor- 
neral, the principal executive organ ia the Federal 
ecutive Council. Though it is established " to advise 
1 Governor-General in the government of the Common- 
alth " (sec. 62), its characteristic function is action rather 
in advice. There are no legal qualifications for member- 
p, but every Minister of State must be a member of the 
imcil (see. 64). On the other hand, an Executive Coun- 
or ia not necessarily a Minister of State. An Executive 
iincillor is not, as such, the holder of an office of profit, 
I is therefore not disqualified for a seat in the Parliament, 
mbers of the Council "shall be chosen and summoned by 

Governor- General and sworn as Executive Councillors," 
I hold office during pleasure (sec. 62). This must be 
ject to existing constitutional custom ; there can be no 
y in the Governor-General to summon particular members 
;he Council. There is great scope for choice in the con- 
ution of the Council. It might become, like the Privy 
locil, a body composed of present and past Ministers, 
Eit officials, and other persons who have attained eminence 
iny sphere, and upon whom the membership is conferred 
an act of honour. Or, like the Executive Council in 

toria, it might consist of present and past Cabinet 
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Ministers. Or, again, like tbe Executive Council of New 
South Wales and the Privy Council in Canada, it might lie 
limited to the Ministry of the day, including in that term, of 
course, the '" honorary members " of the Cabinet.' 

The Ministers of State. — After the Federal Executive 
Council come the Queen's Ministers of State for the 
Commonwealth, who are appointed by the Govemor- 
Oeneral " to administer such Departments of State of the 
Commonwealth as the Qovernor-General in Council may 
establish" (sec. 64). They hold office during the pleasure 
of the Governor-General ; their offices are such as the 
Parliament prescribes, or, in the absence of provision, bk 
the Govern or- General directs (sec. 65). The annual sum 
of j£12,000 per annum is appropriated to the payment ul" 
the salaries of the Ministers of State, but Parliament nuty 
alter the amount. 

It is in the sections relating to the Ministers of Stat« that 
the Commonwealth Constitution goes further than any 
existing Colonial Constitution in establishing an organic 
relation between the Ministers and Parliament. For not 
merely does the Constitution, following the British and 
Colonial Constitutions absolve Ministers from the general 
disqualification of holders of offices of proBt for a seat ta 
Parliament (sec 44), but by sec. 64 it provides that " aflt-r 
the tirst general election no Minister of State shall hold 
office for a longer period than three months unless he i.s or 
becomes a Senator or a Member of the House of Repi'eseuta- 
tives." The other provisions i^garding the Ministers of 
State, though they are made with a view to the Cabinet 
System, do not preclude very exteusivo modifications of 
that System. There is no recognition of the Cabinet, for aa 
pointed out the Federal Executive Council is not necessarily 
identical in constitution or functions with a Cabinet. There 
is no recognition of the collective responsibility of the 

' For B coDHideratiuD of the relative meriU of the VictoriAn uid N«w 
South Wales syBtem, am i.-orn»pon(leiice bctweeo Sir A. Helpa uul Sir 11, 
Parkes, F^y Ytara in tht making of AxLatraiioH //utory, Pukea, vol. L, 
p. 306. 
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[inisters of State; section 64 treats them as separate 
irainistrative officials and there is no hint of a Prime 
[iniater. There is nothing to prevent the virtual establish- 
lent of Ministries elected by Parliament^ which at one 
me found some favour in Australia, though they cannot be 
ven the fixity of tenure which the inatability of political 
irties has recommended to many persons. All that has 
3en done is to establish a Parliamentary Executive ; the 
'8t is left as in England and the colonies generally to 
istom and convention. 

It has been already stated that the development of the 
xecutive Council is a matter of uncertainty— it may or 
ay not be identical in constitution with the Cabinet. 
lere is another point connected with the Ministry upon 
hicb a comparison may be made with English practice. 

I England, the Cabinet and the Ministry are nob identical 
idiea, the latter includes a large number of officers " liable 

retire upon political grounds" (to use an expression 
mmon in the colonies) who are able to sit in Parliament. 

Australia there are no Ministers outside the Cabinet; 
d the habitual inclusion of law officers in the Cabinet has 
d the result of making those appointments dependent 
jch more on political than professional position. The 
institution Acts de.iignate a limited number of offices 
lable with a seat in Parliament; and the Commonwealth 
institution by enacting that, until the Parliament otber- 
se provides the Ministers of State shall not exceed seven 
number, practically makes it certain that all the Ministers 

II be in the Cabinet. The other point of difference 
tween English and Australian practice is the existence 

what are sometimes called "honorary Ministers" or 
linisbers without a portfolio" in the colonies. No 
nstitutional rule seems to be more firmly eatablmhed in 
gland than that which, treating the Ministry aa a body 

departmental chiefs, contines it, to adopt Addington's 
icription of the Cabinet, to the persons " whose re- 
The curiuuBly worcUd § 65 may be found to likvo sonie bearing on thia 
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sponsible situations iu office require their being members of 
it." It is true that the rule has been broken ; that the 
Duke of WelliDgton and Lord John Russell were both 
members of the Cabinet without holding any office, but in 
each case strong objections were made to the practice, not 
by a politic&l opponent, but in the one cane by the Prime 
Minister, Sir Robert Peel, and in the other by the Queen 
herself. In Australia on the other hand every cabinet 
includes from one to three members who hold no office and 
receive no salary. They are not to be compared with the 
light administrative ofiices — such as the Privy Seal, the 
Chancellorship of the Duchy of Lancaster, or the First Lord- 
ship of the Treasury, held by important raembei-s of the 
Cabinet with heavy parliamentary or party duties. They 
are generally held by gentlemen of whom it may be 
said without intending any disparagement that they arc 
politically deemed of less account for the moment than their 
colleagues.' The " honorary Ministers " nr " Ministers with- 
out a portfolio " are generally members of the Upper House, 
and sometimes the only members of the Government in that 
House, for it is not unknown that the Prime Minister finds 
himself compelled to distribute alt his salaried ofiices in the 
House upon whose support the Ministry mainly depends. 
The lionorary or non-official member of the Cabinet may be 
expected to form a regular feature in Commonwealth 
Cabinets.' 

There are two considerations which may mark olf a 
Federal Cabinet fiom the Cabinets of the Colonies. The 
Senate is bound to be stronger than any existing 
Legislative Council, and the Ministry must accordingly Ive 
strongly represented there. In the second place, in the 
construction of Cabinets some regard must be had to the 

' In MnM cotoniea, the honoisij mcmben, besidei rapraaentiii^ ibr 
Ministry in Uie Uppor House, oflea uaUt Erom time to time in the work o( 
depattDCDti where there !■ heav)' preanure upon s Miniiter, uid p^rtji^ii- 
Ui-ly in the Deputment of the Prime Mini*t«r or tty other in wliich tha 
P«rli«iment«rj dutin kre ■peei«lly noeroua. 

' The lint (.'oimiionweallli Ckbinct Liintainnl two " Imnoniry meuilwrs." | 



THE (lOVERmR-QKXERAL 288 

State [iriijciple. In accoi-daiice with this necessity, the 
first Australian Cabinet included representBtives of every 
State,' and there was great di-scontent in Tasmania that 
no office was given to itny one from that State. Doubtless 
the claim of State representation in the Cabinet will 
become less powerful, but it must retain some force. These 
considerations probably tend to produce an increase in the 
size of Cabinets, since the Prime Minister will be as little 
able as in an unitary government to afford to leave out 
men who are individually able or influential. 

It was part of the theory of responsible government held 
by the late Chief Justice of Victoria and enunciated by 
him in Toy v. Musgrove.^ that not merely had the Governor 
virtute officii all executive power exerciseable in relation 
to the internal affairs of the Colony, but thai as matter 
of law those powers were exerciseable only on the advice 
of the colonial ministry, and that any instructions by 
the Crown through the Imperial Ministry eis to the exercise 
of those powers were void and illegal. On this point as 
on the other, the majority of the Supreme Court were 
against the Chief Justice. As to the Commonwealth Con-i 
stitution there is no hint save in section 63 as to the 
a<ivice by which the Govern or-Genei'al shall act. Advice 
and instructions naturally fall in the main outside effective 
legal arrangements. The Ministry cannot perform execu- 
tive acts without the co-operation of the Govern or- General, 
«nd the Governor-General, as a servant of the Crown, 
responsible politically not to any authority in the Com- 
monwealth but to the Crown alone, will doubtle-ss be 
guided by such instructions as he may receive from the 
Secretary of State, and there would be nothing illegal 
though there might be something unconstitutional in the 



' yrtr SotUh WaUa : Mr. Barton, Sir William Ljrno, aaci Mr. E. E. 
CfCoDtior (Kxecatiie CouDcillor withaat portfolioj; PifOtria: Sir George 
Tamer ftnil Mr. Alfred DeKkin i Soulh Amiralia : Mr. Kingiton ; QweTU- 
tanil : Sir J. Pickann ; TUntututa ; Mr. N, E. Lewis (Execativa Coanoillor 
without portfolio) ; Wtut Awitraiia : Sir John Forreit. 

'II8S8)U V. L. K.,.^9. 
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|X)piilar senae in instructions l>eing given as to any 
all of the powers of the Governor-General. But neither 
the Instructions nor any other prerogative instrument can 
limit the powers conferred by Statute, and if the Governor- 
General should in the exercise of powers conferred on 
him by the Constitution, designedly or inadvertently act 
contrary to his Instructions this will not affect the validity 
of his act; the sole sanction lies in the responsibility of the 
Governor-General to the Crown. 

The succeaaive steps taken upon the inauguration of 
the Commouwealth are interesting as illustrating the rela- 
tion of the various authorities, By virtue of the Royal 
Proclamation of September 17, 1900, the federating colonies 
were united in a Federal Commonwealth on January Isi, 
1901 ; and under section 3 of the Act the Queen had on 
October 29, 1900, constituted the office of Governor-General 
and Commander-in-Chief and had appointed the Elarl of 
Hopetoun thereto. On January 1st, 1901, the Royal 
Proclamation was read at Sydney, and the Governor- 
General took the prescribed oaths, and thereupon nude 
proclamation that he had assumed the office. The next 
step waa the constitution of the Federal Executive Council. 
which consisted of nine gentlemen who were to form the 
lirst Cabinet. Then the Governor-General proceeded, "with 
the advice of the Fedei-al Executive Council." to est&l 
the following departments of State, viz, : 

The Department of External Affairs. 

The Attorney General's Department. 

The Department of Home Affairs. 

The Department of the Treasury. 

The Department of Trade and Customs. 

The Department of Defence. 

The Postmaster-Generara Department. 
Finally the Governor-General appointed seven members 
of the Federal Executive Council to administer the Depart- 
ments respectively allotted to them.' In accordance with 
the doctrine of ministerial responsibility, all tlie nottflra- 
■ See Commotaiieailh o/AvJOralia Oaztllt, No. I, Jukim; 1, IWl. 
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3T13 of these executive acta were signed by Mr. Edmund 
irton. the gentleman who had successfully undertaken the 
ek of forming a Ministry. 

On the establishment of the Ooinraonwealth the depart- 
ents of Customs and Excise in each State became tran^i- 
rred to the Commonwealth Government (sec. 69V Under 
reclamations of the Govern or- General, of Feb. lith and 
jb. 20th respectively, the depaitmenta of each State for 
Posts, telegraphs, and telephones," and " Naval and 
ilitary defence," were transferred on March 1st, 1901. 
nder sec. 70 the Commonwealth Government became 
vested in the transfer, with all the powers and functions 

the ytates Governments in respect to the departments in 
leetioo. The other departments referred to in see. 69 have 
it yet (.May, 1901) been transferred. 

Note, — The S^p&rtnieDts of State are in general aufficieiitly explained 
their titles. The Premier has however explained some of the 
ties which belong to his own department — the Department of 
eternal Afiairs — and to the Department of Hume Affairs. Tlie 
inister for External Affairs will have to deal with inimi}{ni- 
>i> and emigration, the influx of criminals and the relatioua 
th England, communicaCioUE with the Govemor-Getieral and the 
ime Government, aJao communications with the various Stat«s of 
i Uniou, the Executive Coimcil and the officers of the Parliaments - 
\o the railways of tlie Commonwealth. Some of these duties hardly 
ill with the description "External Affairs" ; but they mark out 
i office as one likely to be aaaumed, as in the first Ministry it has 
en assumed, by the Premier. The Department for Home Atlaira 
llndes public works, the question of the federal capital, the Inter- 
ate Commission, the Federal elections, public service regulation, old- 
e pensions, and the acquisition and construction of railways where 
J States concerned have given their consent.' 

Speech of tha Prima Minuter at MaitUnil on Jsnuary 17th, 1901. See 
) JfelbourTM Agt, January IBth. 




THE JUDICATURE. 

The objects of the natioDal judiciary in the ConatitutioB^ 
the United States — objects of paramount importanct^ and 
fundamental to free government — are stated by Story to be, 
first a due execution of the powers of government, ukI 
secondly, a uniformity in the interpretation and operation of 
those powers and of the laws enacted in pursuance of them; 
and to the attainment of these ends, the national judiciary 
ought to possess powers co-extensive with those of tbe 
legislative department, and must be ao organized as to cany 
into complete effect all the purposes of its establiament.> 

These objects are effected in the Commonwealth Constitu- 
tion, 

Judicial power is an essential element in govemmoot and 
the administration of law ; and in a composite govemmeDt 
with its inevitable conHicts, there must be some proviaion 
whicbshall ensure finality both inenforcementand interpreta- 
tion of the law. This practically implies a central judicature 
which shall be supreme, for the Courts of the States, wliat- 
ever their learning, wisdom, and good faith, however free 
from all imputation of bias, must nevertheless frequently 
differ so as to make uniformity impossible, while tbe mere 
co-ordination of a federal and state judiciary would simply 
add to tbe confusion of authority. In Canada, tbough the 
Provinces constitute, organize and maintain the ProWoctii 
' Story, Coartitiiiioii o/'he Vmlfd SiatiA. section* 1576-7. 
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ts, the Donjinion Government appoints, paja and if 
sEiry removes the Judges of the Courts in the ProvioceB 
las established over all a Supreme Court with appellate 
iiction, and various other Courts for the better adminis- 
in of the Laws of Canada (British North-America Act, 

sec. 101). It must be remembered, too, that the 
inion control over Provincial legislation, and the grant 
elusive powers to each were devised with a view to 
rising occasions of conflict. In the Commonwealth, as 
a United States, consistently with the principle of State 
lomy, the States continue to control their judiciary, and 
) it is essential that the Commonwealth powers should 
iforced and guarded by an independent judiciary. On 
ither hand, if the States are to be secui'e against the 
sion of the Commonwealth organs, it is equally clear 
the Commonwealth Judiciary should not be readily 
ct to the pres.sure or control of the Commonwealth 
ilature or Executive. 

e Cotiimon wealth Judiciary is not the mere auxiliary 
e Parliament and the Executive Government; it has, 
them, an independent duty, but only within its own 
"e of judicial power, to uphold and maintain the 
bitution against all attack, whether from the Com- 
vealth Executive or Legislature or the State 
mments. If we ask, whence comes this duty of 
Uourts to determine whether the Commonwealth or 
State Parliament has exceeded its powers, we shall 
y find an answer in the Constitution itself. Nor 

we find the explanation in the essential nature of 
federal principle, or of the " written constitution." 
iermany the relation of the Courts to Imperial and 
! legislation is a matter of dispute ; but there is 
' authority for saying that the Legislature must be 
nterpreter of its own powers, as it is in France and 
um where the Constitution affects to bind the L^is- 
F!. Conformity to the Constitution in Switzerland is 
tied by a method in entire harmony with the political 

of that country : federal laws are not subject to 
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review in the Courts, but may be challenged by 30.000 
citizens or eight Cantons. Cantonal laws, on the other 
hand, are subject to review in the Federal Courts ; but, 
consistently witli the doctrine of the independence of Um 
Legislature in its own sphere, their validity c&ooot ba 
questioned in the Courts of the Caatonii. The system 
under which the valid exercise of legblative power in 
treated as a judicial question belongs to the bUtoiy o( 
the relation of courts of law to public power. In the 
reign of James the First the Courts succeeded in oukiag 
good their claim to entertain legal causes, though tlwf 
involved the prerogatives of the Crown, whether in the 
nature of property or executive power. Thus they 
effectually prevented the eatabtisIimeDt of any practice 
distinction in the administration of public and private 
law ; and if, on the one hand, questions of power an 
treated judicially in suits between individuals, it is not 
to be forgotten that all justice is with us " public justice," 
and that the terra " private justice " is not known aoioogst 
us. If executive power was thus a subordinate power 
subject to judicial review, it was by no means clear that 
legislative power was not subject to the same control, 
and there were dark hints of Acts of Parliameut whidi 
had been declared invalid, or at any rate might be ao 
declared. The supremacy of Pailiament. however, beeame 
unmistakeably established. But there were other l«giaU> 
tures as clearly subordinate. The American Colonies held 
charters of government from the Crown ; and were con- 
stantly reminded that they must keep withlo the tomw 
of the grant. Control by forfeiture of charter, by Aei at 
Parliament, by judicial proceedings, and an ultimate appeal 
to the Privy Council, whose action might be referred now 
to one, now to another of its high functions — these wer» 
the constitutional checks with which the colonies wen 
familiar. A subordinate legislature being within tbo 
experience of all, the Revolution, though it rentoved 
some of the external checks, established a form of 
government which emphasized the subordinate chanetar. 
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IS not readily assumed in the Federal ConstitutioQ, 
.he judicial power in the Courts would be all-sufficient 
al with the possibilities of conflict. In the Phila- 
ia convention it was successively proposed that the 
a] government should have a negative on all the 
ition of the States — the power which eighty years 

was giveo to the general government in Canada ; 
the Governors of the States should he appointed by 
nited States, and should have a negative on State 
iition — a condition also established in Canada; that 
vy Council to the President should be appointed, 
osed in part of the judges; and that the President 
;he two Houses of Congress might obtain opinions 

the Supreme Court. But these expedients were 
rded; the Constitution and the laws of Congress 

declared the supreme law of the land and binding 
le judges of the several States. It was not without 

hesitation on the part of the Courts, and some 
anee on the part of the Legislatures, that the further 

were taken by the Courts of holding, in the ca.se 
th the States Constitutions and the Federal Constitu- 
that the Courts must, as a matter of judicial duty, 
invalid laws which were inconsistent with the dis- 
tion of powers within the respective governments. 
is interesting to observe how questions similar to those 
ti agitated the framers of the United States Constitution 
dealt with by the Australian Convention. In the early 
ry of the Australian colonies, the Legislature and the 
erne Court were brought into curiously close relation 
le part which was assigned to the Chief Justice in the 
ilative Council of the Governor of New South Wales by 
0. IV„c. 9(), sec. 29; and by the compulsory submission 

Acts of the Legislative Councils to the Supreme Court 
le consideration of their validity under 9 Geo. IV., c. 83, 
!2. But these examples did not infiuence the delibeva- 
of the Convention. The members of the Convention 
, however, thoroughly acquainted with the prevalence 
the nature of judicial control as developed in the United 
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Stabes, a control experienced in some small degree by Uw 
coloaies themaelvea, notably in the early daya of reapomiblt 
government in South Australia. The tendency was, in Cact. 
rather to exaggerate than to underrate the conti-ulling powei 
of the courts. In general, the power was regarded with 
singularly little jealousy or suspicioQ, a phenomenon entintl; 
in accord with the tendency of the day to submit to Judieid 
authority problems which are more economical or politic*! 
than legal. Two substantive proposal?) were submitted M 
to uQcoustitutional laws. In the Srst place, it was moved 
that when any law pa.ssed by the Commonwealth Parlia- 
ment was declared ultra vires by any decision of the Higli 
Court of Australia, the Executive might, upon the adoption 
of a resolution by absolute majorities in both Houaea. or, a* 
was suggested, in one House alone, refer the law to ihv 
electors for their approval. The other proposal was of a 
more sweeping kind. It was to the effect that the plea that 
a law of the Commonwealth or of a State was uitra vvrm 
should not be raised in any Court, except, in the case of a 
Commonwealth law, by or on behalf of any State, or, in the 
case of a State law, by or on behalf of the Commonwealtli. 
but without prejudice to the power of the Courts in any 
litigation to deal with conflicts of Commonwealth and State 
law. The proposal received no support, and the maintenanoe 
of the individual right to impugn laws is the more aigntfieaat 
because in other respects the Constitution differs markedly 
from the Constitution of the United States in not establtab- 
itig rights of individuals against governmental interferenee. 
The duty of passing upon the validity of Acts, whether 
of the Commonwealth or of the State Parliament, cxiata 
purely as an incident of judicial power. It belongs not to 
any one Court, or any sy.'^tem of Courts, but to all Courts 
within the Commonwealth whatever their degree, whenever 
in a matter in litigation before them some Act of the one 
Legislature or of the other is invoked. It is the duty of evtsy 
Court to administer the law, of which the Constitution ia a 
part, and a superior part. " The judges of the United iftate 
control the action of the Constitution, but they perfom 



'Judicial functiona, since they never decide anything 
le cases before them. It is natural to say that the 
me Court pronounces Acts of Congresa invalid, but in 
his is not so. The Court never directly pronounces 
pinion whatever upon an Act of Congress. What the 

does do is simply to determine that in a given ease 
r is not entitled to recover judgment against X ; but 
ermining that case the Court may decide that an Act 
Qgi'ess is not to be taken into account, since it is an 
Eyond the constitutional powers of Congress."' No 
pie is better established than that the Courts will not 
ler the validity of a Legislative Act except at the 
ice of one whose rights are touched by such Act*; and 
.se must be one in which the Courts can afford relief. 

of the provisions in the Constitution of the Cominou- 
h, as in the Constitution oi the United States, ate 
le the scope of judicial sanctions. In a dependent 
unity such "political" matters are fewer than in an 
endent political society ; but reference has been made 
eral examples in the course of this work, 
s possible of course that the principle object of a suit 
M to obtain a judgment upon the constitutionality of 
ktute. The immediate matter in dispute may be 
g in amount ; but the suit is a "test case." That is 
ound upon which the Court can refuse jurisdiction. 
t must be a real and not a fictitious suit ; the Courts 
not permit issues on feigned facts. Between tbese 
lies the "friendly "or "collusive" action, i.e. one in 
I are present all the facts which ordinarily give 
.ictioa to the Courts and raise an issue, but the suit 
friendly " one, and there is a substantial identity of 
ist of the parties, or thtj acts which give rise to the 
I have been done for the purpose of creating an issue to 
ey. Law of Ike OongCitutioii, p. I6S. It il perhaps going too far to 
it Che Court never directly expreuea any ojiinion upon bd Aot of 

a ii well illuatrateil by the recent case of 7'y/er v, Jwl'jen o/lh' C'lvrl 
ittraliim (Mms,), 21 Suprema Court Reports 200, noted in Har'vrd 
'tvUw, Tul. 14 (1W>). PP- S^. 54± 
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be tried. Such a course is not uncommon ; in EngUi 
the co]onies some of the most iinporUot coustil 
questions have been determined in coUufiive actional 
is obvious that as authorities such cases may rightlj tir 
regarded with suspicion, but the Supreme Court of Um 
United States has gone the length of declaring that thr 
Courts will not in such a cause consider the validity of a 
Statute. In 1891, in the Chicago and Oraiui TWal 
Railway Company v. Wellman,'^ the Court said: "TV 
theory upon which apparently this suit is brought is thai 
the parties have an appeal from the legislature to Uw 
Courts; and that the latter are given an immediate aitd 
general supervision of the constitutionality of the former 
Such is not true. Whenever, in pursuance of an buoeat 
and actual antagonistic assertion of rights by one individasl 
against another, there is presented a question involving the 
validity of any Act of any legislature, State or Federal, and 
the decision necessarily rests on the competency of tbr 
legislature to so enact, the Court must, in the exercise of 
its solemn duties, determine whether the Act be con- 
stitutional or not; but such an exercise of power is thr 
ultimate and supreme function of courts. It is legitimate 
only in the last resort and as a necessity in the deter- 
mination of reiki, earnest, and vital controversy between 
the individuals. It never was thought that by means of a 
friendly suit a party beaten in the legislature could traosUn' 
to the Courts an inquiry as to the constitutionality of Ikl 
legislative Act." The English jiractice seems more futuv 
able to friendly suits, if at any rate they are brought bbA 
conducted in good faith. In Poweli v. Kempton Park 
Racecouree Company,^ the suit was avowedly n tiioaSfy 
suit, the purpose of which was to obtain a decision of tka 
highest Judicial tribunal as to the construction of an Act of 
Parliament. It is true that to ask the Court to constnM •• 
Act of Parliament is not quite the same thing as to ask tbt 
Courts to declare that a State Statute is invalid, but ncfa 
is the judicial determination of a question of law ia a 
' 1« U.S. 3.19. '[IBM] A.C. 143. 
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vc where the parties have rights. Lord Halsbury said 
i7), "I think it is right to say that in my view it is 
utely immaterial what motive has inducerl the plantifi' 
ing this action. Once it is brought, the Court before 
a it cornea must decide according to law, and the 
ruction of an Act of Parliament is a pure question of 
ind must be decided according to its legal construction 
ever may be the motives and wishes of the respective 
.nts." And Lord James of Hereford said (p. 190), 
eems clear that the action was brought in good faith 
he purpose of obtaining an authoritative and final 
nent. Probably the plantiff will regard with satis- 
<o his want of success in the action. But the judgment 
ever it may be will and must be acted upon. This 
fore is not a case where the judgment of a judical 
(lal is sought for the purpose of determining a right for 
abstract purposes." 

B consideration of constitutional questions purely as 
Lcident of judicial power has one great advantage ; 

judicial control" — Mr. Bryce objects to the expression 
jther — is exerted with the least possible amount of 
m. But it has two considerable effects. The practical 
'tance of a decision of the Courts lies in its authority 
Bcedent; and it may well be for the public interest 

a cause involving great constitutional questions 
i not be left wholly in the hands of the partie.s. The 
B may not be able to command the best legal 
mce, or they may be content with the decision of a 
■ which is not the court of ultimate appeal. These 
veuiences may of course be mitigated by the public 
rity concerned taking up and carrying on the caae,^ 

In A.O. Jor UiUario v. Mcretr (1883), A.C. 707, where the oontsBt 
tnally oa to whether certaio preragstive rights in land bolonged to 
jwn in right of Ontario or of the Dominion of Canada. The de- 
; was content with the judgment of the court of firel instance, tmt 
ninion of Canada appealed in the name of the defendajit, and wu 
n the Supreme Court and ju the Judieial Committee. The latter 
the public character of the caie oe ruaaon for making no order as 
I. And Bee Todd, Parliameiitari/ GoittninniJ in the Colonies, p. 541. 



240 THE JUmVA TVRE. 

or by the intervenbion of such authority as i 
third party where the circumstances admit it. Id the csm 
of Si. Catharines Milling and Lumber Company v, Rf^ 
(on the information of the A.G, for Ontario), the claim of 
Ontario in respect to certain lands was resisted on ih* 
ground that they were the property of the Domioion ; and 
in granting leave to appeal, the Judicial Committee pro- 
vided that, as the case raised large questions of rigiil 
between the Province and the Dominion, the Domiiutn 
should be at liberty to interveue. 

The other defect of the system belongs to the Accidratftl 
character of litigation,' an inconvenience which betongi to 
all judiciary law. In England the authority of ParliAmeBt 
is now available to settle disputed questions of law. Bat 
this was nob always the case ; Parliament waa oomwlly 
divided rather than united, and Parliamentary ■ctioo 
requires unity. The great importance of judicial detonnfm- 
tioQs in the seventeenth century lay in the fact that aa the 
disputes concerned the powers of the constituent parts of 
Parliament, itself, these parts could not co-operate U» avtU* 
or change the law. The opinion of the judges, whetbrr 
judicially or extra-jud icially expressed, was a puwerful 
weapon, which the king was eager to turn to his own 
advantage. He was not disposed to wait nor did law or 
custom then require him to wait, until litigation aboold 
arise. In a Federal Constitution, the circumstaoeea art 
somewhat analogous. The Constitution is in no case readily 
alterable ; it is quite likely bfaat the very nature of the 
dispute precludes the necessary co-operation of power*. Id 
any case there may be miiny uncertainties which may 
embarrass the Government and paralyse its action. Tl>« 
Government desires to know not whether they have dooe 
right, but whether they may do this or that thing. Very 



MISS8I U A.C. 416. 

'StB Bryce, Thr Am-^ka" ComntoniBeallh, Pu i. cap. xrir. KTwjoa* 
who wiihes to uudereUnd the matters hera referred to bImmU n»d Mt. 
Btyoe's account of the Relation o( the Coorta to th* OneaHtKlioa to •■ 

United Sutea. 
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rly in the history of the United States Constitution, the 
dges of the Supreme Court had to decide upon tiieir 
(itude towards questions of law addressed to them by the 
lecutive. la 1793, Washington sought the opinion of the 
dges of the Supreme Court as to various questions arising 
ider treaties with France, but after some delay the judges, 
lonsidering themselves merely aa a legal tribunal for the 
icision of controversies brought before them in a legal form. 
«med it improper to enter the field of politics by declaring 
eir opinion on questions not growing out of the case before 
em." ' In several of the States of the Union, the 
institutions have provided that the judges shall give 
unions when called on by the Executive or the Legisla- 
re. Such opinions are never regarded by the judges 
emselves as authoritative, and may be departed from by 
e Courts even when constituted hy the judges who have 
ven the opinion ; they are given under an obvious dis- 
vantage, since the judges have not the assistance of the 
guments of counsel. In Canada, by the Supreme Court 
:t, 1875 (R.S,C., c. 135), extended by 54. & 55 Vict. c. 25. 
e Governor-General in Council may refer to the Supreme 
>urt various specified matters including questions touching 
'ovincial legislation and the constitutionality of any 
jislation of the Parliament of Canada, and generally any 
ber matter with reference to which the Executive sees fit 
exercise thts power ; and in certain limited cases, the 
nate or House of Commons may seek the assistance of the 
lurt. These references are modelled closely upon the form 
judicial proceedings. It is the duty of the Court to hear 
d consider the matter referred to it; parties interested, 
lether Provincial Governments, associations, or individuals, 
) cited, and are represented by counsel, and the finding of 
e Court is practically a declaratory judgment, on which an 
peal may be taken to the Queen in Council, The power 
ly be compared both with the power of the House of 
■rds to consult the judges, and the power of the Crown 
der 3 & 4 Will. iv. c. 41 sec. 4 to refer to the Judicial 
' Marabail's Lift of Washiugion, vqI. v. 441. 
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Committee for bearing or consideration any such tnaUen 
whatsoever as the Crown shiill think tit. The power has 
been very freely exercised, and most of the import&nt 
constitutional questions which have come from Canada to 
the Privy Council during recent years have been BubmiUe<) 
under it. 

The inconvenience of determining certain matters u 
abstract questions baa been referi'ed to/ but the Court 
is able to guard itaelf, and the power of reference seenu 
to have been exercised with advantage. It may be noted 
that the proposal submitted to but rejected by the Aus- 
tralian Convention for prohibiting any challenge of a 
Statute as ultra virea save on behalf of the Commonwealth 
or a State, assumed that a substantive proceeding might 
be taken in the Court by the Attorney General of the 
one or the other for the determination of the validity "i 
such a Statute, In Canada, as in other Colonies, the 
Judiciary is organised under the Parliament, which fully 
determines its functions. In the Commonwealth, as in the 
United States, it is judicial power which is vested in 
in the Courts, and it is clear that the advisory function 
is not included in that power, even when the Court auiy 
hear evidence and arguments to aid it in giving advicv. 
By the Local Government Act, 1888, sec 39, any quofttion 
arising or about to arise as to whether any business, power, 
duty or liability passes to a County Council under the Act, 
may, without prejudice to any other mode of trying it, 
on the application of certain persons be submitted for 
decision to the High Court of Justice ; and the Court after 
hearing such parties and taking such evidence (if any) as 
it thinks just, shall decide the question. In er parUi the 
County Council of Sent v. Council of Dover^ the Court 
of Appeal held that such an application was purely con- 
sultative and not judicial, that it "could only be deeidod 
in the sense of expressing the opinion of the Court I 
it ought to be decided," when the question should i 

^ A.O, /or Dominion v. A.G./or Ontario [\«i&\, A.G. 700, at p. 7 

'(1991] 1 Q.B. 725. 
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I an actual determinatian of an eKisting dispute in which 
private right was involved. 

It has been pointed out that the organization of the 
idicial system of the Commonwealth must be such as 
t enable it to fulfil its functions. It must be able to 
isume cognizance of causes competently brought before it 
here the Constitution and the respective powers of the 
ommonwealth Government and the States are concerned. 
, must be protected against interference by the other parts 
"the Commonwealth Government. Before considering the 
'ganization of the judicial system, it is necessary to point 
I two other phases of the judicial power of the Com- 
onwealth. Not merely is it a guardian and interpreter 
' the Constitution, which if not supreme is at all events 
iperior to the like power in the States ; but certain 
atters, by reason of the cause or the parties being deemed 

especial concern to the Commonwealth as a whole, are 
signed specifically to it ; and finally it embraces, subject 
limitations to be considered, the supreme appellate 
risdiction over all Courts within the Commonwealth. 



THE JUDICIAL SYSTEM. 

Section 71. — The judicial power of the Commonwealth 
all be vested in a Federal Supreme Court to be called 
e High Court of Australia, and in such other Federal 
mrts as the Parliament creates, and in such other 
urts as it invests with federal jurisdiction. The High 
lurt shall consist of a a Chief Justice and so many 
her justices, not less than two, as the Parliament 



Thus the ConBtitution establishes and provides for the 
istitution of but one court. This Court cannot be 
olished, nor can the jurisdiction, which it will be seen 
assigned to it, be taken away except by an amendment 
the Constitution. As to other fedei'al courts, their 
ablishment, their continuance, and their share of the 
iicial power of the Commonwealth are in the power 
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of the Parliameni The power to invest the State Courts 
with federal jurisdiction is important and convenient; it 
avoids a multiplicity of tribunals, and the heavy cost 
of a large judicial establishment ; and it is entirely justified 
by the high reputation for integrity and ability enjoyed 
by Australian Courts. 

The extent of judicial power is nowhere expressly defined 
as it is in the Constitution of the United States. It 
consists of a general appellate jurisdiction (sec 73) aud 
a jurisdiction over the matters specified in section.s 
75 and 76, which is partly vested in the High Court 
and for the rest to be defined by the Parliament under 
section 77. 



CHAPTER XV. 



CHE APPELLATE JURISDICTION: THE CROWN IN 

COUNCIL AND THE HIGH COURT OF 

AUSTRALIA. 

The vexation of appeals to the Privy Council is an old 
olonial grievance, of which traces may be found even in the 
eveoteenth century ; and in the early history of the federal 
Qovement in Australia there were few matters which were 
nore frequently appealed to as demonstrating the need for 
mion than the hardships and inconvenience of "a distant 
,nd expensive system of appeal." The delay and the coat 
if a proceeding in the Privy Council, and the occasional 
weakness of the Judicial Committee, amounted to a real 
;rievance; submission to an external Court was a senti- 
aental grievance which counted for much in countries 
iroud of their new-won powers of self-government. But 
ime has worked changes ; and if in the later history of 
ederation the establishment of a general appellate court 
las been assumed, the desire for such a court has hardly 
»een an effective force. Cable communication and a regular 
,nd rapid steam service have diminished delays; from one 
ause or another the cost of litigation in England is not 
[reater than in Australia ; the Judicial Committee has been 
oade a sufEciently strong Court to command the confidence 
if everyone, and the sentimental grievance has been met, 
inder Lord Rosebery's Act of 1895, by the admission of 
olonial Judges to the Board. Other causes have been at 
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work to modiiy opioioD. The enormous investmenU of 
English moDey in the colonies, and the importauce of 
Australian credit at a time when several of the colonies are 
suffering a recovery from financial disaster, have mnde the 
commercial interests favourable to a tribunal submission to 
which may be regarded in England iis a pledge of good 
faith. Some importance is attached among the same claaaes 
as well as in the legal profession to the maintenance of 
uniformity of law throughout the Empire. A few yean ago 
the project of a code of commercial law for the Empire was 
approved by the Congress of Chambers of Commerce for the 
Empire, and recommended to the consideration of th« 
colonies by the Secretary of State. The scheme may or 
may not prove to be practicable, but it was evident that 
the brcAk with English Judges would be a step backwards. 
The public in general has too thoroughly acquired a habit of 
cynical indifference towards litigation to be greatly in- 
terested in the question as one of efficient adroiniBtnttion 
of justice; but the discussion was caught in the tide of 
loyalty which swept over the country, and a strong public 
opinion declared against any severance of Imperial ties. 
The result, therefore, was compromise. The long ez|>ect«d 
general court of appeal was established ; and the aj>pc4htc 
jurisdiction of the Privy Council is retained under eoo- 
ditions which, whatever their demerits, respect local and 
Imperial sentiment, and in the main preserve the ro)'al 
prerogative without creating the evil of a multiplicity of 
appeals. The scheme is contained in section 73 (Appellate 
Jurisdiction of the High Court) and section 74 (Appeals to 
the Queen in Council). 

Section 73. The High Court shall have jurisdiction vitlt 
such exceptions and subject to such regulations as the 
Parliament prescribes to hear and det«rmine appeals from 
all judgments, decrees, orders, and sentences. 

(i.) Of any Justice or Justices exercising the original 
jurisdiction of the High Court. 

(ii.) Of any other federal court or court exercising federal 
jurisdiction ; or of the Supreme Court of any State, or ^^ 
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Dy ottier Court of any State from which at the time of the 
stablishment of the Commoiiwealth an appeal lies to the 
Jueeo in Council. 

fiii.) Of the Inter-State Commission, but as to questions 
flaw only. 

And the judgment of the High Court in all sueh cases 
hall be final and concluaive. 

But no exception or regulation prescribed by the Par- 
lament shall prevent the High Court from hearing and 
etermining any appeal from the Supreme Court of a State 
a any matter in which at the establishment of the Common- 
7ealth an appeal lies from such Supreme Court to the 
Jueen in Council. 

Until the Parliament otherwise provides, the conditions 
if and restrictions on appeals to the Queen in Council from 
he Supreme Courts of the several States shall be applicable 
o appeals from them to the High Court. 

Section 74. No appeal shall be permitted to the Queen in 
ilouncil from a decision of the High Court upon any 
[uestion, howsoever arising, as to the limits inter se of the 
onstitutional powers of the Commonwealth and those of 
iny State or States, or as to the limits inter se of the con- 
stitutional powers of any two or more States, unless the 
iigh Court shall certify that the question is one which 
>ught to be determined by Her Majesty in Council. 

The High Court may so certify if satisfied that for any 
ipecial reason the certificate should be granted, and there- 
ipoD an appeal shall lie to her Majesty in Council on the 
[uestion without further leave. 

Except as provided in this section, this Constitution shall 
lot impair any right which the Queen may be pleased to 
ixercise in virtue of Her Royal prerogative to grant special 
eave to apjieal from the High Court to Her Majesty in 
3lonncil. The Parliament may make laws limiting the 
natters in which such leave may be asked, but proposed 
aws containing any such limitation shall be reserved by the 
3overn or- General for Her Majesty's pleasure, {vide section 
SO.) 
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On these sections the following obaervationa 
made: 

1. Section 73 shows the High Court in its two capadtiM 
— first, the Supreme court of federal jurisdictioo in the 
Commonwealth; secondly, the geneml court of appeal to 
the Commonwealth. In the first capacity, it may be f 
pared with the Supreme Court of the United States; in I 
second, with the Supreme Court of Canada 

2. Section 73 not merely confers jurisdiction oo the Hi)|;li 
Court where there is a right of appeal, hut granta a rijjlit of 
appeal to the litigant, for the jurisdiction is to hear appeali 
from aU judgments, etc. But it is subject to reatrictioo by 
the Parliament, and in the caije of appeals from the State 
Courts is limited by the section itself. 

3. There is do appeal as of right to the Queen in Council 
from any judgment of the High Court in its appellate juris- 
diction. The words used in sec. 73 — "final and conclusive " 
— are the words used of the Canadian Supreme C-ourt, and 
have been assumed by the Judicial Committee to mean that 
the right to appeal to the Queen in Council is not cxmi- 
tinued in cases where an unsuccessful litigant in a provincial 
oourt has resorted to the Supreme Court of Canada' 

4. The declaration of sec. 73 that the judgment of the 
High Court shall be final and conclusive, would not impair 
the prerogative of the Queen to entertain such appuala ia 
Council as a matter of grace, whether there were exp 
words saving the prerogative or not* The last pai 
of section 74 does contain words saving the prerogativS^ 
gnmt special leave of appeal from the High Court t 
Queen in Council, but the terms of that section affect the 
prerogative in to ways: (1.) The words introducing the 
saving clause — " Except as provided in this Constitntion "! 
make it evident that the first part of section 74 is int« 
to exclude the prerogative and that no leave to appt 
the class of cases there referred to is to be given escoptfl 
the High Court. (2.) The Parliament may make law 

' See Johntlon v. SI. Andnw'' Chvrrli, 3 App. Cu. 15S. 
' Ciuhing v. Dvpii]/. 5 App. Cm. 509. 
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it limiting the prerogative of the Queen to grant speciivl 
e to appeal from the High Court to Her Majesty in 
Dcil. There has been and ia some doubt whether a 
uial legislature in the exercise of its general powers, may 
merely deprive the litigant of his right to appeal to the 
eo in Council (which is admitted to be within its 
ers), but can also prevent him from asking and the 
WD from granting special leave to appeal as a matter of 
».' In the Commonwealth, the Parliament receives an 
ress grant of this power in the case of judgments of the 
h Court. 
The circumstances in which the Judicial Comtnittee 
advise the Crown to grant special leave to appeal are 
r rare ; it is part of the declared policy of the Board to 
oura^e such applications, and it has been laid down that 
e will be refused " save where the case is of gravity, 
living matter of public interest, or some important 
ition of law, or affecting property of considerable amount, 
?here the case is otherwise of some public importance or 
very substantial character."^ In the case of appeals from 
High Court this ia narrowed by the fact that the cases 
ressly withdrawn by section 7t from the prerogative 
'er are typical cases in which, but for the withdrawal, 
nal leave would be given by the Queen in Council. 
. The power of the High Court to grant a certificate to 
eal in the cases withdrawn from the prerogative power, 
stablished by the Constitution, and cannot he taken 
vy or aifected by the Parliament. It differs from the 
ive of the Supreme Court " which under the Orders in 
incil is one of the conditions of " the appeal as of right " 
f» colonial courts, since the High Court ia to certify only 
satisfied that for any special reason the certificate should 
^ranted." The "special reasons" which will satisfy the 
h Court must, of course, to a great extent, be a matter of 
lecture. A typical special reason might be found in the 
: provided for in the Draft Bill — questions which involve 

' See CHtkinff v. Dapui/ (18S0), 6 App. Cu. 409, 416. 
' Princt V. OagHon (1BS3), 6 App. Cos. W2. 
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the public intersta of some part of Her Majesty's Dominioaa, 
other than the Commonwealth or a State. Probahly if the 
matter of litigation itself affected some other part of 
the Queen's Dominions, the caae would not fall within the 
prohibition — it would not be " as to the limits inter «." 
Bot many conceivable caaes"as to the limits inter ae" it 
the constitutional powers in question might depend npM 
principles of common application throughout the Enipin^ 
and upon which it is eminently desirable that there shooU 
be an uniform rule declared by a common authority. Agxiii; 
a caae in which the High Court is divided in opinion, or ill 
which it disagrees with a previous decision of the Comt, 
may furnish a special reason for certifying for an apped to 
the Queen in Council. 

7. The prohibition of appeals to the Queen in CoancU. 
and the attendant power of the High Court to certify fi>r 
special reasons apply howsoever the questions arise — whetlwr 
in suits between private parties, or between the Common- 
wealth and a State or between States ; or (if that course he 
possible) in a case stated for the opinion of the High (.^iicrt^ 

8. The prohibition and the power apply only to Um 
determination of the particular question of coDstitttUonal 
law, not to the determination of the whole case. If a taae 
contains several points of law, only one of which falls 
within the provision, an appeal on all of them could only be 
had by leave of the High Court on the question of constita- 
tional powers, and of the Queen in Council on the other 
matters. Further, if the question of constitutional povas 
has not been raised and decided in the High Court, it woukl 
appear competent to the Privy Council to consider and 
determine it. Finally, the questions of conatitutioiul 
powers referred to might reach the Privy Council for con- 
sideration and determination otherwise than on appeal from 
a decision of the High Court, in which caae of course the 
Privy Council would have to decide them. 

9. It is perhaps necessary to call attention to the Eaet 
that questions " as to the limits inter ae of the constitutional 
powere of the Commonwealth and those of any SfaOe ot 
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a or 6a to the limits inter se of the constitutional 
ira of any two or more States," do not exhaust possible 
itutional decisions of the High Court even in the 
iwest sense of the word " constitutional." The interpre- 
Q of the Commonwealth Constitution on many points 
fall without those terms. The distribution of power 
igat the organs of the Commonwealth Government ; the 
;iae of power by Commonwealth or State in excess of 
respective powers but not in derogation of the powers 
le other, are illustrations. Questions of proprietary 
. such as have arisen between the Dominion and the 
inces in Canada, and are not unlikely to arise in 
ralia, are hardly questions of " constitutional powers." 
'. The subject of appeals from the State Courts is 
essly dealt with only by section 73 (ii). The provision 
[niaes that there may be some State Courts other than 
Supreme Court from which an appeal lies to the Queen 
ouncil. Not to speak of the old jumdiction formerly 
cised in some of the colonies by the Governor in Council 
Court of Error and Appeals from the Supreme Court,^ 
nial Coui-ts of Admiralty under '>4 and 54 Vict. e. 27 are 
identical with the Supreme Courts of the Colonies 
re the Act is in force ; and it is probable that the Vice- 
liralty Courts in New South Walea and Victoria which 
1 not yet been brought under the Act are not included 
ir "courts of any State." In Victoria, the Governor-in- 
acil has a statutory jurisdiction by way of appeal from 
ments of courts of marine inquiry. Although the 
sn in Council is the ordinary Court of final appeal in 
lial cases, ao that the terms used in section 7S are those 
(h naturally suggest themselves as embi-acing the whole 

.p. in New South Wales umlar the Lcttara Patent of April 2ud, 1787, 
. IV. c. 96andThcCharterof Jaatiue, 1823. In South Australia, such 
IM of Appeals was established by a local Act, 7 Will. IV. No. a, and 
HI acrimoniouB ooiifliut between the Supreme Court and the Cabinet, 
conficmcd nnd strengthened by 24 A 25 Vict. No. 5. The Sojith 
raliuo Court Btill eiutii but is rarely resorted to ; and under the Order 
nncil of 1860 an appeal lies directly from the Supreme Court to the 
B in Council. 
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mnge of appellate jurisdiction, there is at any rate one case 
in which the appeal from a colonial court lies to another 
English Court — appeals from Colonial Courts of luquin 
under 45 and 46 Vict. c. 76, sec. 6,' lie to the Prohtt* 
Divorce and Admiralt}- Division of the High Court of 
Justice. 

11. The Co mmoQ wealth Parliament may make excep- 
tions and regulations as to the power of appeal from State 
Courts to the High Court, subject to the limitation that it 
may not prevent the High Court from hearing and deter- 
mining any appeal from the Supreme Court of a State in 
any matter in which at the establishment of the Comman- 
wealth &a ivppeal lies from such Supreme Court to tlM 
Queen in Council (section 73). The State Parliament hv 
no power directly to define the conditions and restriction* 
applicable to appeals from its Courts to the High Court. 

12. The present jurisdiction of the High Court to enter- 
tain Hppeals from the Supreme Courts of the States v 
defined by the clause of section 73. under which, "until tlw 
Parliament otherwise provides, the conditions of and rostrto- 
tions on appeals to the Queen in Council from the SuprviM 
Courts of the several States shall be applicable to appeak 
from them to the High Court." 

13. The jurisdiction of the High Court to entartain 
appeals from the State Courts does not extlngatdi tba 
right of a litigant to appeal from the highest court of 
the State to the Queen in Council; the jurisdictioo rf 
the High Court is concurrent with, not exclusive of, tb* 
jurisdiction of the Queen in Council. The restrictive pro- 
visions of section 74 apply only where the High Court k 
the tribunal resorted to. The practice now well eetabtishad 
in regard to judgments of the Supreme Courts of tht 
Provinces in Canada is reproduced in the Commoavra«hlk 
In Canada, the party aggrieved by a decision of Uw 
Supreme Court of a Province may elect to prosecute hn 
appeal either to the Queen in Council or to the Supreme 
Court of Canada. If both parties are ^grieved, oue 

' Mercbnut Shipping Act, ISW, ate 
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il to the Queen in Council, the other to the Suiiretne 
b of Canada, and in one case this course was actually 
1.^ Thia may be a "solecism in jurisprudence"; it 
produce awkward relations in the particular case, and 
ly produce uncertainty of the law by reason of the 
.ct of authority. However, we are assured that no 
ulty has resulted from the practice. 

The right of appeal from the States Courts to the 
n in Council is regulated by Charters, Orders in Coun- 
nder statutory power, and local statutes.* Over the 
B 80 arising, the Crown and the State legislatures have 
Mwer — they may extinguish such rights, or they may 
; rights of appeal in excess of those at present existing. 
. The fact that the right to appeal to the Queeu in 
icit from the State Courts is not merged in the appeal 
e High Court, and that the Crown and the States may 
late such appeals, suggests a question as to the meaning 
le clause referred to in 12. Are the conditions and 
tctiuns there referred to those existing at the establish- 
1 of the Commonwealth, or those which the Crown or 
States may from time to time — the Commonwealth 
.ament not having otherwise provided — ordain ? Good 
ins may be found for either opinion, but in a case 
h presents some analogy, the Judicial Committee pro- 
cecl against the inclusion of prospective changes. The 
lature of New South Wales had adopted a standing 
r, by which, for the regulation of matters of procedure 
expressly provided for, resort was to be had to " the 
, forms, and usages of the Imperial Parliament." The 
cial Committee held that in their api)lication to the 
slative Assembly "the words naturally signify the then 
ling and known rules, forms, and usages of the House 
kimmons. In the absence of words of pra8[>ect or 
•ity, and any context indicating an intention so im- 
able as that of adopting by anticipation all future 
ges in the procedure or practice of tlie House of 

B«e Todd, PaTtiammtary Oovenimenf in tht Coionia, jip. 300, 310. 
9te Note at end of ctwpter. 
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Commons," their Lordships think it would be uDre&son&ble 
so to construe the Standing Order " (i.e., as to adopt fulure 
changes).' 

16. The Commonwealth Parliament has no power lo 
interfere with the right of appeal to the Queen in Coaoeil 
from the Courts of any State except where the matter ■ 
one falling within the subjects enumerated in sectioiu 71 
and 76. Those are matters of federal judicial power, sad 
the Parliament may provide that they shaU be brought into 
federal jurisdictioQ from the Courts of the State by appeal 
or otherwise. 

17- Where a State Court has been invested with fedml 
jurisdiction and is acting in that jurisdiction, there is fif 
course no right of appeal to the Queen in Council, tht 
appeal is to the High Court alone, and is .subject to n^nla- 
tion by the Parliament. 

IS. If the right to appeal to the Queen in Oouucif from 
the States Courts is unaffected by the jurisdiction cif the 
High Court under section 73, a fortiori the prerogative of 
the Crown to receive appeals in Council from such Courta 
as a matter of grace is unimpaired. There is no oon^ 
spending power in the High Court, and consequentljr fbr 
the present the considerations which have influenced A* 
Judicial Committee in determining whether special Iwv* 
ought to be given to appeal from a decision of the SupiMM 
Court of one of the Australian Colonies will apply wtth 
equal force to applications for leave to appeal from (1h 
Supreme Courts of the States. Thus, the only ]MMBililt 
appeal from a State Court in a criminal case will be to Mm 
Queen in Council by special leave. But the ParliaoMBk 
may remove restrictions upon appeals to the High Court; 
xnd if it should do so, the fact that there is a right of 
appeal to the High Court will probably be a reason for 
refusing special leave to appeal to the Queen m Couaol 
from a judgment of a State Court. Whether the State 
Parliaments can by apt and sufficient words deprive lbs 
Crown of its prerogative to hear appeals as a matter of 

' BanoH », Taylor, 1 1 App. Cm, nt p. 202. 
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! is one of the unsettled questions of constitutional law. 
Crown is a party to colonial legislation, and colonial 
iation frequently does impair the rnyal prerogative, 
ice it might seem that the State Parliaments could 
iguish the prerogative of grace. On the other hand, 
' tit a distinction between prerogatives exercisable in a 
ly which may well be affected by the enactments of 
lolonial legislature, and majora regalia which, though 
igiug to the Crown in respect to the colonies, are not 
sised there. These may be regarded as matters of 
irial and not local concern, to be affected only by the 
Iation of the Imperial Parliament. This is proiubly 
letter opinion.' 

>f«. — The tables on the following pages are the regula- 
under which at the present time appeals from the 
ralian States lie to the Queen in Council. They are 
e main extracted from a Table prepared by Mr. Wood 
on, and published in the Journal of the Society of 
parative Legislation, December, 181*9. 

<fttn(/ V. Dupuy{lBSO), fi App. Cu. 409, ta sometimeB cited as authority 
» proposition tb^t a colonial legiaUture cannot aOoct the prerogativi* 
t appeaifl as a, matter of grace. No such proposition waa affirmed 
> opinion was expre&Bed by the Judicial Committee on the subjeut ; 
a WM mid was " It is in their Lordships' view uonocesaary to oon- 
what powers may be possessed by the Parliament of Canada to 
SK with the royal prerogative, since the 38th section of the Insol- 
Act does not profess to touch it, and they think, upon the general 
pie that the rights of the Crown can only be taken away by express 
, that the power of the Qoeea to allow this appeal is not affected by 
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CHAPTER XVI. 



FEDERAL JURISDICTION. 

In considering the federal jurisdiction of the Common- 
wealth we return to the normal state of things under 
the Constitution — the restriction of the powers of the 
Commonwealth organ to certain enumerated subjects. 
The Government of the Commonwealth is, in all it« 
departments, primarily a Government of limited and 
enumerated powers; the general, unenumerated powers 
belong to the States. Therefore, just as the first thing 
to be done in interpreting an Act of the Commonwealth 
Parliament is to ascertain that the subject of the Act 
is one committed to the Parliament ; so, in invoking tiie 
jurisdiction of the federal courts, it must be shown 
that the cause is within the enumerated powers. In the 
United States it must always appear by the record that 
a case in the federal court is within its jurisdiction; the 
presumption is against it until it is shown. ^ 

The subjects of federal jurisdiction in the Constitution 
closely follow the subjects of the judicial power of the 
United States, though in many respects the political con- 
dition of the Australian Colonies and the character of 
their courts is widely different from the state of thingj* 
which ii) America led to the inclusion of certain subject^ 
in the judicial power of the central government. In the 
great case of Chisholm v. The State of Georgia,' Mr. 

1 Robertson v. Ocase, 97 U.S. 646 ; Godfrey v. Terry, 97 U.S. 171. 

^1793) 2 Dallas, 419. 
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QBticf Iredell remarked, in terms which have had the 
jproval of Story, that "the judicial power of the United 
bates is of a peculiar l^iod. It is indeed commensurate 
ith the ordinary legislative and executive powers of the 
moral government {i.e. the Federal Government) and the 
jwers which concern treaties. But it also goes further, 
^en certain parties are concerned, atthoagh the subject 
I controversy does not relate to any special objects of 
ithority in the general government wherein the separate 
ivereignties of the several states are blended in one 
onmon mass of supremacy, yet the general government 
W a judicial authority in regard to such subjects of con- 
oversy ; and the legislature of the United States may 
Vis all laws necessary to give such judicial authority its 
roper effect." The principles underlying these subjects 
« stated by Kent : ' " All the enumerated cases of federal 
ignizance are those which touch the safety, peace, and 
ivereignty of the nation, or which presume that State 
itachments, State prejudices. State jealousies, and State 
iterests might sometimes obstruct or control the regular 
Iministration of justice." 

Section 75. In all matters 

i. Arising under any treaty ; 

ii. Affecting consuls or other representatives of other 
mntries ; 

iii. In which the Commonwealth, or a person suing or 
ling sued on behalf of the Commonwealth, is a party ; 

iv. Between States, or between residents of different 
tates, or between a State and a resident of another State ; 

V. In which a writ of mandarmta or prohibition or an 
junction is sought against an officer of the Conimon- 
ealbh : the High Court shall have original jurisdiction. 

Section 76. The Parliament may make laws conferring 
iginiil jurisdiction on the High Court in any matter 

i. Arising under this Constitution, or involving its inter- 
re tati on ; 

ii. Arising under any laws made by the Parliament ; 
' Kent's Commentarira (Uolmea' edicion, vol, t, p. .120). 
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iii. Of admiralty and maritime jurisdiction; 

iv. Relating to the same subject-matter claimed under 
the laws of different States. 

It has been observed that section 73 not merely grants 
appellate jurisdiction to the High Court, but also confers 
rights of appeal. In sections 75 and 76, however, the 
matter of jurisdiction alone is dealt with. The existence 
of legal rights is assumed, and the sections do no more 
than indicate that the rights may be enforced in a certain 
tribunal or class of tribunals. The term "matter," which 
governs the enumeration of subjects in sections 75 aud 7U» 
is in itself so indefinite that its meaning must be gathereti 
almost wholly from its particular use. In the Constitution 
it is used in relation to legislative, executive, and judicial 
power. It is well established by usage as a comprehensive 
term for describing every kind of proceedings com|)etently 
brought before and litigated in a Court of law.* In rela- 
tion to judicial power, it excludes political disputes not 
arising out of legal right ; such disputes " do not present 
a case appropriate for the exercise of judicial power," and 
"it is only where the rights of persons or property are 
involved, and where such rights can be presented under 
some judicial form of proceedings, that courts of justice 
can interpose relief/'^ Even the reference to the Judicial 
Committee of "any such other matters whatsoever jis His 
Majesty shall think tit" (3 and 4 Will. IV., c. 41, sec. 4) is 
in practice limited to such matters as are fit for judicial 
determination, and in which the opinion may be followed 
by effective action by the Crown — a limitation which i.^ 
the more significant when we remember that the Judicial 
Committee has many of the marks of the Council rather 
than the Courts.' 

The matters of federal jurisdiction enumerated in sections 
75 and 76 require particular consideration. 

*Cf. "Cause or Matter." Judicature Act, 1873, sec. 100. 
* Cherokee Nation v. State of Georgia, 5 Peters 1 ; StcUe oj Georgia v. 
Stanton (1867), 6 Wall. 50. 
•See Todd, 305^, 843. 
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1. Arismg under any treaty. — This matter, like that 
lich follows it, is t-nken from the Constitution of the 
oited States, and corresponds with an article of legislative 
wer, " external affairs and treaties." The reference to 
jatiea under the head of le^'islative power was dropped, 
t was retained under the judicial power. Treaties come 
ry rarely under the consideration of the Courts. In the 
oited States, indeed, treaties are part of the law of the laud, 
lis, however, is not the case in the British Constitution, 
ye in special circumstances; even if a treaty expressly 
als with matters of private right, the most recent 
[thoritalive declaration is that that is "only a bargain 
tiich can be enforced by sovereign against sovereign in 
B ordinary course of diplomatic pressure."! 

The operation of many Acts of Parliament is, however, 
pendent upon the conclusion of conventions between Her 
ajesty and foreign powers ; in such cases, questions as to 
e operation of the law might fitly be described as arising 
ider the treaty. In some cases the treaty itself becomes 
eorpomted in the law, e.g. the International Copyright 
invention, 1886, and the Extradition Acts (R. v. Wilson 
78, 3Q.B.D, 42),s 

2, Affecting conaula or other repreaentatives of other 
untriea. — This article may be compared with "cases 
fecting ambassadors, other public ministers and consuls" 

the Constitution of the United States. The provision 
tends to cases affecting such representatives in their 
ivate capacity; but whether it extends to others than 
B representatives in Australia of such other countries, 
xiet-e. 

Cook V. Sprigi/ [16BS], A.C. 572, 578. The deciaioD in tbat osae is nme- 
>t ut variance with the opinion of Lord MansGelil in CantjibeU v. Hall 
74). Cowp. 304, 20 St. Tr. 239, aa to Che limitntion of the powers of the 
iwn in ■ conquered or ceded place by the teruii of the capitulationa. 
I u to the prerogative of treaty -making, the ParUment Brlgt, 1877, 
'.I), 129 ! 5 P.D. 197 ■■ and WoIUt v. flaiVd [IBB2], A.C. 491. 

See generally on Treaties and Acts of Parliament, the judgment of Sir 
bert Phillimore in the ParUment Btlge ; and Uollaod, Law Quarttrty 
vUv}, vol. ix. p. 136, republished in Slvdta in Inlemational Law, IHflS. 
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3. In which the GomnwytiAvealth or a person auinff or 
being aibed on behalf of the CommonweaUh ie a party. — 
It must be repeated that this provision coofers no right to 
sue the Co mm on wealth. The legal personality of the 
Commonwealth, as of other parts of the Queen's Dominioni 
is in the Crown, ^ and not the Governor-General, nor tba 
Executive Government ; and the Crown cannot be sued, 
save by its own consent. The provisions made by the 
Colonies for enabliny their Courts to entertain cliutns 
against the Crown in right of the colony would not vnnble 
their Courts to assume jurisdiction over i-laims agaiust th« 
Crown in right of the Commonwealth.* By sea 78, the 
Parliameut may coni'er rights to proceed against the 
Commonwealth, but the Crown may sue in any right in wiy 
of its Courts which has Jurisdiction of the parties and Uie 
cause. ^ The Commun wealth, therefore, may fn-oly sue in 
the State Courts, as does the United Stales in the Statw 
Courts in America. " A person suing or being sued on 
behalf of the Commonwealth " anticipates the common 
[iracttce of designating some Minister, Deparliuent, or 
officer of Government, as the appropriate person to sue or 
be sued for the Government. 

4. (a) Betioeen States or (b) bettoeen residentu of diffennt 
States 01' (c) between a State and a resident of another 
State. — All these cases belong to the class described by 
Kent as presuming that " State attachments, HtAta pr»- 
judices. State jealousies, and ^tate interests might ftomv- 
times obstruct or control the regular administration of 
Justice." Cases between residents of different St«t««t are 
of ao common occurrence, and are so much in the ordinary 
experience of the Courts that there seems no p«rlica]mr 
reason for giving the High Court original juriadiction over 

' Cf. Sloman v. Gofonor and Uaermment o/Xeta Zealand, L.R,, 1 CFA 
563. 

'See Holma v. Beg.. 10 W.R. 39 ; 31 L.J., Ch. fiS ; Fritk v. 
9 Ex. 36.1 1 Palmer v. Htitehinmn. 1S81, 6 App. Cu. 621. 

'In rt Baieman'y TrivHa, L,R,, 15 Eq. 355 : /n rr Oriru/al Ba 
lion, txparte the Croirn (1884). 28 Ch. Din. 643. 
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em, or even for making them matters of federal juria- 
rtion at all, especially as the appellate jurisdiction of the 
igh Court and the Queen in Council offers a sufficient 
otection. The Commonwealth jurisdiction is more limited 
an the United States jumdiction; it does not extend to 
its "between a State or the citizens thereof and foreign 
ites, citizeny, or subjects." 

Under the head of controversies "between two or more 
ates" and "between a State and citizens of anotlier 
ate," frequent attempts have been made to induce the 
>urts in America to extend the area of judicial cognizance, 
id to turn matters which in the condition of independent 
ites are moral or political into matters of legal right. 
le jurisdiction of the federal courts has sometimes been 
.ought to stand for all State disputes as the constitutional 
ibstitute fur war and diplomacy, and consequently to 
;tend to all disputes which might endanger the peace 
' the Union or the cordial relations of the States. But 
le Courts have declined to undertake the discussion of 
ere political issues, and have in general construed their 
.risdiction as limited to cases in which, before the Revolu- 
on, jurisdiction was exercised by some Court. "The truth 
that the cognizance of suits and actions unknown to the 
W was not contemplated by the Constitution when estab- 
ihiug the judicial power of the United States. Some 
lings undoubtedly were made justiciable which were not 
nowa as such at the common law; such, for example, as 
mtroversies between States as to boundary lines. And 
it the case of Penn v. BaltiTnore, 1 Ves. Sen., 444, shows 
lat some of these unusual subjects of litigation were not 
oknown to the Courts even in Colonial times, and several 
ises of the like cliavacter arose under the Articles of 
onfederation, and were brought before the tribunal pro- 
ided for that purpose in those Articles. The establishment 
" this new branch of jurisdiction seems to be necessary 
om the extinguishment of diplomatic relations between 
le States. Of other controversies between a State anil 
lother State or its citizens, which, on the .'settled principles 
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of public law, are not subjects of judicial cognizance, this 
Court has often declined to take jurisdiction." ^ 

Thus the Supreme Court refused to entertain an applica- 
tion by the State of Kentucky for the extradition of i 
fugitive criminal,^ and generally ''has declined to take 
jurisdiction of suits between the States to compel the 
performance of obligations which if the States had been 
independent nations could not have been enforced judicially 
but only through the political departments of their govern- 
ments." When, in 1876, the State of South Carolina filed a 
bill in equity to restrain the Sate of Georgia and other 
persons from obstructing the free navigation of the Savan- 
nah River, it was left an open question whether a State 
must not aver and show that it will sustain some special 
and peculiar injury such as would enable a private person 
to maintain a similar action in another Court.* 

In ''matters between States'' the question has been 
whether the matter is one of a kind fit for judicial deter- 
mination at all ; and the cases referred to show that gener- 
ally the cause must be one already cognizable in some 
court, or at least one which would be cognizable if the 
defendant were a private person. This it would seem ex- 
cludes from jurisdiction, not merely pure questions of policy, 
but those relations of international law which from their 
nature belong only to political entities, matters of {)ower 
and government, and not of right and property. 

" Matters between a State and a resident of another 
State" are partly de6ned by the answer just given, but 
further questions arise in regard to them. A State is an 
extensive owner of property, it makes contracts, and the 



^ Hans V. Louisiana (1889), 134 U.S. 1, 15. See also Wisconsin v. PeJiran 
Insurance Coy., 127 U.S. 265. It may be added that the adjastment of 
boundary disputes was before the Revolution one of the matters under- 
taken by the King in Council. 

' Kentucky y. Dtnnison, 24 How. 66. 

'5. Carolina v. Georgia^ 93 U.S. 4 ; Wisconsin v. Pelican Insurance Coy., 
snpra. See also the very recent case of Louisiana v. Texas (1S99). 176 
U.S. 1. 
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B of its agents may cause damage. All these are mattera 
ioh give rise to legal relations between private persons, 
1 those relations are enforced by the courts. But in such 
Iters the State is an abnormal person, and ito immunities 
1 commonly expressed in our law by the maxim that 
le king can do no wrong." A common law rt?raedj, the 
iitioD of right, enabled the courts to do justice between 
) king and his subjects, where the former was in poaaes- 
Q of lam], goods, or money of the latter who sought 
titution or damages, and of late this remedy has been 
[d to extend to cases of contract. It is, however, very far 
m applying to all cases in law or equity which would be 
iticiable if between subject and subject, nor when the case 
justiciable dues it follow that the Court in determining 
} liability of the Crown applies the same principles as in 
les between subject and subject. It is welt settled that in 
igland the (letition of right, whether at common law, or 
regulated by statute, does not extend to torts.' The 
owu has in the colonies the same immunities and is 
bject to the same procedure as in England. But in 
dition to the provisions of the common law, most of the 
lonies have made statutory provision for proceedings 
ainst the Crown, or some public officer or department on 
behalf.^ In varying degrees, proceedings for torts of 
tie kinds may he brought agniust the government in all 
i colonies; the constant presence of the government in 
tieres which in England and America are occupied by 
ivate enterprise, would make the maintenance of the 
1 doctrine in its integrity intolerable. It has indeed been 
digested that the special circumstances of the colonies and 
9 extended activity of the Government there might in 



Tobmy. TheQuunilSOi), ISC.B.N.S. 310. 

New South Wales, " Claim* against the Government and Crown -Suits 
t, 1897 " (and see FamtU v. Boinnan, 12 App. Caa. 649) ; Victoria, 
Irown Remedies uid Liability Act, 1890" ; (jueemland, "CJaims ngoiost 
< Ooverninent Act, ISBS " ; South Auatralia, " Act No. 6, 1853" ; Taa- 
nla, "The Crown Bcdrets Aat, 18S1"; Wettem Australia, "Crown 
t« Act, 189S." 
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itself be a reason for extending the common law remedy 
to tortfi.' 

Where there is a right to pursue claJms against the State 
under the State law — whether the common law or Statute — 
such claims will be cognizable by the High Court under see 
75 whenever they are made by a resident in another Stat«. 
This will be eijually the case whether the proceeding ia 
against the Crown, or against some nominal defendant 
appointed to represent the Crown or the colonial govern- 
ment. But in this respect, as in others, the jurisdiction 
given by section 75 is dependent on the existence of a right 
— it does no more than enable the High Court to adjudicate 
upon claims which are cognizable in the coui-ts of the colony, 
or which may I>e converted into claims of right by some 
State law. And it must be remembered that it is now well 
settled that the colonial executive cannot lawfully or ettectu- 
ally iiar the submission of claims to the Courts — that the 
petitioner may go behind the colonial executive and obtain a 
Jitd from the Secretary of State. 

The question whether the mere grant of jurisdiction in 
"controversies between a State and citiisens of another 
State" deprived a State of its immunity from suit save with 
its own consent, was determined by the Supreme Court of 
the United States in 1793 in Cldskolm v. State of Georgia* 
The Court held, contrary to the view that had been urged 
by Hamilton ia the FedfraliM and by John Marshall (after- 
wards Chief Justice) in the Virginia Convention of 1788, 
that an action did lie under the Constitution. A strong 
dissenting judgment was delivered by Iredell J., who held 
that as no action of the nature of that before the Cfiurt 
could have been sustained against the State before the 
Constitution waa adojited, and as Georgia in common with 
other States, had not provided by law for any compulsory 
proceedings against ilaelf. the claim could nut be made in 
the Supreme Court of the United States. The judgment of 
the Court led immediately to the Eleventh Amendment 
of the Constitution to the t^fibct that " the judicial power uf 
' Farntll v. AutrmaH, M mp. '2 DkIU* 4 
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United States shall not be construed to extend to any 
, in law or equity cummenced or prosecuted against one 
;he United States by citizens of another State, or by 
sens or subjects of any foreign state." Later judicial 
ressioDS have confirmed the views of Iredell J., and the 
io decidendi of Gkisholm v. Georgia was expresBly 
^reed with by the Supreme Court in 1889,' 
Jut unlike the Constitution of the United States, the 
nmonwealth Constitution confers an important power ou 

Legislature in respect to (>roceciiinj:;s against State or 
nmonwealth. By section 78, "The Parliament may 
ke lawa conferring rights to proceed against the Common- 
ilth or a State in respect of matters within the Judicial 



rhis section was the subject of a keen debate in the 
avention at Melbourne;* and there was great difference 
jpinion as to the meaning of a " right to proceed." It ia 
rioua that the section goes far beyond the regulation of 
icedure; that it implies the giving of a remedy against 
1 State in certain ca-ses where the State law haa provided 
le. It may be conceded that it enables the Common- 
alth Parliament to make laws giving rights against the 
ite.s under matters within the legislative power. But as 
I been seen, the judicial power is not merely cominen- 
iite with the legislative power; it extendi to causes by 
tson of the parties concerned. " Within the judicial 
Ker" are "all matters" in which the Commonwealth is a 
rty, " between States," and " between a State and a 
ident in another State" ; and in respect of such matters 
I Parliameot may confer "a right to proceed." The 
Kming word "mattera" must receive here the same 
erpretation as was given to it above; and accordingly it 
nld seem that the Parliament cannot give a right to 
tceed against a State save in respect of controversies 
'bich on the settled principles of public law are subjects 
judicial cognizance." It may in the cases prescribed 

' Mann V. Loauiia-iia, 134 U.S. 1. 

'Ofiioial Report of Debatei, Melbourne, 18S8, pp. 1663-1679. 
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deprive a State of the benefit of the doctrine that ** the RiD|^ 
can do no wrong " ; deprive it of its immonity from sait ainl 
make it liable for the acts of its servants and agents 
wherever an iiidividual would be liable, e.g. for tort Bat 
the Parliament could hardly create entirely new causes of 
liability ; the words " right to proceed " are not apt to 
describe substantive rights unconnected with any subsisting 
liability. Thus, it is conceived that the Parliament Cf>uld not 
under this section provide that the State of New South Wales 
should be answerable in damages to a riparian owner on the 
Murray or the Darling in South Australia for waters 
abstracted to his hurt by the Government of New S(»uth 
Wales as a riparian owner on the upper river, and that even 
though under the law of New South Wales, a ri(»arian 
owner in New South Wales might have an enforceable claim 
against the Government for infringing his riparian rights. 
Still less, it would seem, could the Parliament give a right 
to proceed for breach of political duties by the State, as for 
failure by an efficient police to protect non-residenta against 
mob violence. 

The same principles will in general govern the right to 
proceed in matters between State and State. The Parlia- 
ment may get rid of the obstacle, which arises from the fact 
that the Crown personifies each ; but it could not create 
new rights of a substantive kind. The Courts niav W 
called on some day to determine whether the powers vi 
the riparian States over the rivers are similar to the riirhts 
of individual riparian owners ; and it is possible that 
under section 78 the Parliament might make a law that 
this question — which obviously might arise in litigation 
between private persons resident in New South Wales and 
South Australia — might be directly raised in proceedings 
between the States. But the Parliament could not, under 
section 78, declare what are the respective rights of the 
States in the rivers, whatever may be its power under 
other parts of the Constitution. 

" Matters in which the Commonwealth is a party ** would 
include proceedings in which the Commonwealth and a 
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vte are disputants. The eontrovereies which have arisen 
Canada between the DominioD and the Provinces as to 
(prietary rights in territory are typical of matters 
iween the Governments which are fit for judicial deter- 
nation, and it is clear that the Parliament may provide 
Lt they may be raised directly in a suit between Com- 
tDwealth and State, and not merely in actions between 
lir respective grantees, or between one Government and 
J grantee of the other.' Again, the flnaucial relations 
sween Commonwealth and States established by the 
natitution are akin to proprietary rights and contractual 
ligations, and they, too, might be made the subject of 
licial determination under a "right to proceed." It may 
that section 78 goes further; and that under it the 
rliament may provide for direct litigiition between 
immonwealth and State of questions as to their respec- 
■e powers which are in any way capable of judicial 
termination. It is true that in the United States it is 
Id, as already observed, that the judicial power does not 
tend to the consideration of such questions, except as 
jidental to matters of right.^ But the question of the 
lidity of an Act of Parliament, which may arise any 
y in the courae of litigation, though it may be an 
atract question, is, from its nature, not purely a question 
• the cognizance of the political departments. 
5. In which a lorit of mandamvs or prohibition or an 
junction is sought against an officer of the GonimonweaXth- 
The power to command or prohibit Federal officers belongs 
the United States exclusively to the federal jurisdiction ;' 
d the reasons which have denied jurisdiction to State 
lurts there apply with equal force in the Commonwealth, 
le United States Constitution does not expressly refer 
the matter, leaving it to the Legislature and the Courts 

Cf. Si. Catherine-t MiSing Coy. v. Rtg. (1888), 14 A.C. 410 ; A.G. for 

tario V. Mtrttr (1883), 8 A.C. 767. 

Ohtrokit Nation v. Otorgia, 5 Peters I ; Oeorgla v. S'aiiion, 



'M'Ctuny v. SVliman, 6 WheatOD .i98. 
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to work out appropriate remedies and the incidents of 
judicial power ; and it has not been doubted that Congred!», 
in distributing the judicial power, may constitute CourU 
with power to issue these writs against executive officers. 
The cases in which the writs will issue are well defined b? 
rules of common law. They will never issue to direct or 
control a discretion in the officer; they are reserved for 
cases in which ** a plain official duty requiring no exerci^ 
of discretion is to be performed, and performance is refused." 
or when " a duty is threatened to be violated by some 
positive official act." In either case the person claimiiu^ 
the benefit of the writ must show an injury for which an 
adequate compensation cannot be had in damages ; and be 
must show not merely that there is an oflicial duty in 
the officer, but that the duty correlates a right in the 
applicant. 

The reason for the special inclusion of this provision in 
the Commonwealth Constitution is the intention that the 
writs shall be within the original jurisdiction of the Hi^b 
Court. In the United States the Supreme Court decide^l in 
the famous case of Marbury v. Madison (1 Cranch, 137)— 
the first which declared an Act of Congress to be uueun- 
stitutional — that the original jurisdiction of the Suprtine 
Court was limited by the Constitution to "cases atfectinj 
ambassadors, other public ministers, and consuls, and tho^ 
in which a State shall be a party,** and could not be addwl 
to by Congress. It may be added that the provision in ibe 
Commonwealth Constitution in no way afiects the class o\ 
cases in which the writs will issue. 

6. Arising under this Constitution or involviwj '^^ 
interpretation. 

7. Arising under any laws made by the Parliament,— 
Cases arising under the Constitution, says Story (sec. 1047), 
are "such as arise from the powers conferred, or privilei.'es 
granted, or rights claimed, or protection secured, or prohibi- 
tion contained in the instrument itself, independent of any 
particular statute enactment. . . . Cases arising under the 
laws of the United States are such as gi*ow out of the 
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^labion of Congress, within the scope of their consti- 
^ooal authority, whether they constitute the right, or 
ivilege, or claim, or protection, or defence of the party 
whule or in part by whom they are asserted." To be 
thin the purview of the clause it is not necessary that 
9 case should be one in which a party comes into Court 
demand something conferred upon him by the Constitu- 
la. or a law made thereunder; it is sufficient that the 
rrect decision of the case depends upon the construction 
either.' 

It has already been pointed out that generally the State 
oirts have jurisdiction over the class of cases here referred 
as au incident of State power, notwithstanding that the 
Ltter is one of Commonwealth judicial power; and this 
ale jurisdiction will remain even after the Parliament has 
tnted jurisdiction over the subjects to federal courts, 
less it has expressly or impliedly made the federal juris- 
;tiou exclusive. Thus, in the United States, a federal 
icer who has acted under the alleged authority of the 
institution or an Act of Congress may be prosecuted or 
ed in a State Court for a crime or tort, and will have 
justify liis authority there. " Recovery may be had in a 
ate Trilmnal wherever the local laws are violated in 
edience to au injurious or unconstitutional mandate from 
e gem-rat (i.e. federal) Government, and there is no clause 
the Constitution or in the Acts of Congress rendering the 
lisdiction of the federal courts exclusive." ' But this is 
aited by the necessity of preserving the distinct and 
iepeudunt character of the Government of the United 
ates. As has been seen, no viandamiis or prohibition can 
lie t>> fL-deral officers from State Courts ; and it is now 
ablished that "a State Court can not issue any process 
idiiiy to suHipend tho execution of an Act of Congress or 
Hi i,mui1m or persona that have been seized by a federal 
icer under an authority from the gem.'ral (i.e. the federal) 
. Virgiaia, 6 Wheaton 



'a OoiiilitiUiottal Laa, p. 1193. 
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Government." ^ Wherever it appears that a party is alleged 
to be illegally confined within the limits of a State, and it 
appears that he is confined under the authority, or claim, 
and colour of the authority of the United States, the State 
Court should refuse a writ of habeas corpus \^ if the deten- 
tion be illegal a federal court will upon application order a 
release.' 

A right arising under federal law may be pursued in a 
State Court unless the Parliament has indicated that it 
shall be pursued in the federal court alone; and it seems 
not less clear that an offence committed by breach of a 
federal law may be the subject of a prosecution in a State 
Court. The objection sometimes heard in the United 
States that " crimes were punishable only by the Govern- 
ment against whom they were committed, and the State 
Courts could not enforce the penal laws of the United 
States or any government but their own," * is based upon a 
false analogy ; the federal laws are in the territory of the 
States not foreign but domestic laws, and State jurisdiction 
over an offence against the Commonwealth is in no way 
inconsistent with the doctrine of the territoriality of crime.* 
The provision of section 80 * does not appear to afiect the 

^Hare*8 Constitutional Law^ p. 1211. 

^Tarble's Case (1871), 13 Wallace 397. 

^ The power of the federal coarta of the United States to issue a writ of 
hahtaa corfiua^ arises in the main not out of the Constitution but by stataU. 
and the doctrines set out in the text have been establiHhed in the light o( 
the statutory power. The original jurisdiction of the High Court of Aa*- 
tralia is much more extensive than that of the Supreme Court of th« 
United States, and therefore its inherent power to issue the writ goet 
further. But the greater number of cases in which the writ could be 
sought lie outside the original jurisdiction of the High Court as detineii bj 
the Constitution, and can only arise by statute. Until such statutory 
jurisdiction is given to a federal court, it would appear that the Stau 
Courts may issue the writ of habeas corpus in the cases referred to ; bat 
when jurisdiction is given, it will be exclusive in the federal court. 

* U.S, V. Lathropy 17 Johnson 4. 

*See Houston v. Moore, 5 Wheaton 1, 27 ; BuchcalUr v. U.S., 11 
Sergeant and Rawie (Pa.) 193. 

* ** The trial on indictment of any offence against any law of the Common- 
wealth shall be by jury, and every such trial shall be held in the State 
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itter. It is true that the Courts of the Commonwealth 
.11 hardly execute the penal laws of the States, but they 
i courts of limited jurisdictiou, and such laws are not 
long the matters committed to them. The power to 
tertain " controversies between States and citizens of 
other State " in the United States Constitution has beea 
Id to apply only to such controversies a^, before the 
lion, would have been cognizable in another State, and 
i&& did not include prosecutious by or penal actions of 
?tate.' 

8. Of admiralty and ma^'itime jurisdiction.— This B.gB.m 
lowB the Constitution of the United States, as to which 
jry observes that " the word ' maritime ' was doubtlass 
ied to guard against any narrow interpretation of the 
seeding word ' admiralty.' " The power of the Parliament 
der this provision must, it would seem, be read in 
inexion with the Colonial Courts of Admiralty Act, 1890. 
far as it is not inconsistent therewith. By that Act, the 
isdiction is generally that of the Admiralty Division of 
! High Court in England, and the Colonial Court shall 
7e the same regard as that Court to " international law 
i the comity of nations " (section 2) ; and no colonial law 
ill confer any jurisdiction which is not conferred by the 
b upon a Colonial Court of Admiralty (section 3). 
). Relating to the same subject matter claim,ed under the 
•a of different States. — This covers cases in which there 

competing claims of the class described as to ownership 
possession. It is more extensive than the provision in 

United States Constitution as to claims of land under 

grant of different States. 

re tho oSWnce wu committed, and if the offence waa not committed 
lin any State the trial aball be held at snoh place or placea ae the 
iament preacribes." 
Wiseo'ifin v. f'diean liimramc Cov., 127 U.S. 265. 



THE DISTRIBtJTION OF FEDERAL JCRISDICnOl 
By section 77, with respect to any of the matten 
mentioned in sections 75 and 76, the Parliament may nuk« 
laws as follows : 

i. " Defining the jurisdiction of any federal court oUur 
than the High Court."— The assigntneat of jurisdiction toany 
but the High Court is left entirely to the Parliament. Tin 
original jurisdiction granted to the High Court by secUoD 
75, ia not necessarily exclusive;' whether it is exclusive 
will depend upon the action of the Parliament under thit 
sub-section and the next. Nor does the power of the 
Parliament, under section 76, to confer original juriadictioD 
on the High Court in the matters therein specified, at all 
limit the power of the Parliament to confer original jaria- 
diction exclusive or concurrent at its pleasure, upoci other 
federal courts. Section 7G is essentially an enabling sectioo. 
excluding the implication which might otherwise arise, 
that the High Court was not to be burdened with original 
Jurisdiction, except in the cases provided by the Coostitatioa 
itself^ in section 75. 

ii. " Defining the extent to which the jurisdiction of any 
federal court shall he exclusive of that whiclt belonga to or 
is vested in tlie Courts of the States." — " Any fedeml court' 
includes of course the High Court In most of the matten 
in section 75 and 76, the State Courts as such have juris- 
diction ; in such CESGS they may be deprived of junsdicttoa 
by the Commonwealth Parliament, hut until deprived, ii 
"belongs to" them as of course, though not as of federal 
jurisdiction.* But some others — Tnandamus a^inst officen 
of the Commonwealth,* and suits against the CommonwealUi 
or another State — lie outside the ordinary judicature of the 
State; and accordingly a State Court can act only wbco 
K>, 6 WheaboD 274. 
'. Miidiiiim, 1 Crouch 137. decUnog that CongroM i >na»r 
extend the original jurisdiction ot the Supreme Conrt of the Unitod SmAM. 



' Cohena v. Vir 
' Cf . JUarbtiry v 



' .VCluas V. SUUvian, 67 WhMton SD8. 
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irisdiction is " vested in " it by the Commonwealth Parlia- 
lent. 

iii. ''Investing any Court of a State with federal 
irisdiction!' — This power is co-extensive with the power 
» establish and define the jurisdiction of federal courts. 
. may be exercised both by conferring upon the State 
ourt jurisdiction in matters over which it has otherwise 
> jurisdiction at all, and by committing to it federal 
irisdiction in those cases where it had merely State 
irisdiction. 
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t)EGANIZATION OF COURTS: JUDICIAL TENtiR 
THE CONSTITUTION OF THE FEDERAL 
COURTS. 

Bv sectiou 79, the federal jurisdiction of any court mmy bt 
esercieed by such number of judges as The Pariimaairt 

prescribes. 
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THE JUDICIAL OFFICE. 

The statutory provisions, which in England 
independence of the judges of the superior Courts, hav» been 
generally reproduced in the self-governing Colonics. It 
may indeed be no longer necessary, that they nbould offer 
" a barrier to the despotism of the prince " ; but the politinl 
power, which has passed from the throne, is not less Uk«iy 
to magnify itself in the hands of a Parliamentary ExecultTt 
or a legislative body. Against the abuse of sovtniga 
power no legal protection is possible, and, the Imperitl 
Parliament being supreme, the judges in EngUnd oecesttnly 
hold office and emoluments at the will of Parliament. Bat 
the universal acknowledgment of the sovereignty of Pulia* 
ment is sufficient to prevent those conflicts of authority, 
which in the past have been the occasion of attacks upon 
the bench. 

In the Colonies, however, legislatures are not sapreme. 
and " encroachments and oppressions " against the law may 
not be unknown. In the early days of responsible goTsni- 
ment in Australia, there were some sharp conflicts betweeo 
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le popular chamber or the Fartiameotary Eseciitive and 
le Courts, and even between Parliament and the Courts, 
I which, it must be owned, that it was not always the 
idges who carried away the honours of war. There was a 
isposition on the part of some judges, aa there has been on 
le part of the military authorities, to regard themselves as 
landing outside the system of responsible government, and 
* entitled, in their official relations, to communicate with 
le Governor without the intervention of a Minister. There 
'as in South Australia, what Sir Roundell Palmer and Sir 
'.obert Collier described as "an unfortunate disposition 
lanifested upon the bench to favour technical objections 
gainst the validity of Acts of the Colonial legislature." 
jid this " unfortunate disposition " was made by the 
(overnraent and the Legislature the excuse for the perpetu- 
tion of a Court of Appeals consisting practically of the 
Ixecutive Government, a tribunal the unfitness of which 
ailed for strong remonstrance from the Secretary of State, 
n Victoria, during the " deadlocks" of 18<)5 and 1867, the 
Jourts were called on to adjudicate upon the measures 
iken by the Government, with the supjiort of the Legis- 
itive Assembly, for carrying on the government of the 
■olony without an Appropriation Act; and in two caeee 
ecided against the validity of the Government Acts.' 

It is not, therefore, an ideal an'angement, wbich makes the 
idges of the Supreme Courts removable on the address of 
he two Houses of the Legislature. The power of removal 
pon such address, in some Colonics, belongs to "Her 
lajesty " ; in others, " to the Governor in Council." Where 
he power is exerciseable by Her Majesty, it is upon the 
dvice of the Secretary of State ; and it has been established 
hat "in dismissing a judge in compliance with addresses 
-om a local legislature, and in conformity with that law, 
tie Queen is not performing a mere ministerial act, but 
dopting a grave responsibility, which Her Majesty cannot 
■e advised to incur without satisfactory evidence that the 

M186S) Slevtnwn v. Beg., 2 W.W. t A'B. (L.), 143; (1867) Alrork v. 
erw, 4W.W. ft A'B. 
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dismissal ia proper." ' Where, on the other hand, the poww 
under the local law ia in the Governor, he must act as in 
other matters upon the advice of his Ministry, and there ia 
no legal security that the occasion is a proper one for 
dismissal. It seems clear, that, in such a case, there b no 
power to appeal to the Queen in Council.* 

The appointment, tenure, and emoluments of Justices, oat 
of the High Court alone, but of the other Courts created by 
The Parliament, are defined by section 72. They 

i. Shall be appointed by the Governor General in 
Council. 

(This is in accordance with the practice wbich now 
prevails in self-govemiug Colonies, where the judges tre 
ai>pointed by the Governor by commission. Formerly, the 
judges received a grant of their office by Letters PaUni 
from the Crown.) 

ii. Shall not be removed except by the Goveraor* 
General in Council, on an address from both Houses of 
The Parliament in the same session, praying for inch 
removal on the ground of proved misbehaviour or in- 
capacity. 

iii. Shall receive such remuneration as The Parlianieiit 
may fix ; but the remuneration shall not be diminish^ 
during their continuance in office. 

These provisions go beyond those contained in any 
English or Colonial Act. or in the Constitution of tbe United 
States, for protecting the judiciary. As in the United 
States, the tenure of emoluments of judges of all fed«nl 
courts are protected by the Constitution ; while tbe Coa- 
stitution supplies a defect which has been noticed la tht 
American Constitution, it prescribes the minimom number 
of justices in the High Court. The English and Colooial 
model gives no protection against Parliament ; the power tu 
remove on an address of both Houses is in addition to tfar 
power to remove for misbehaviour. In the Commonwealth. 
these independent powers are interwoven — the Eseeatire 

■ Cue of Mr. Jtutice Boothby, Todd :M3. 

'Otherwise, if the removal U Doder Uie powers of 22 Geo. ItL. & % 
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lay remove only upon an address, which is to be based on 
roof of the causes stated. 
Nevertheless, it is oot less true of the Commonwealth 
nau of the United States, that the judicial department does 
ot really have an independent existence with the legiala- 
ive and executive departments. That there is no legal 
rocess for compelling the Governor-General in Council to 
roceed to the appointment of judges, is no more than may 
e said of other powers and duties, notably the summoniag 
f The Parliament. But, while there is the imperative 
lecessity of obtaining money or authority to spend money 
secure the latter, there is not the same necessity 
or appointing judges or preserving the existence of 
Jommonwealth Courts. The Ministry of the day and the 
wo Houses of The Parliament would, it cannot be doubted, 
m the sole judges of what constituted misbehaviour or 
ncapacity, and when or how such misbehaviour or in- 
lapacity was " proved " ; their action would not be subject 
a review in any court of law. Though a judge may not be 
'emoved except as provided, the legislature may abolish 
tourts other than the High Court ; and there is nothing to 
irotect the judges from loss of office upon such an event, 
md nothing to secure them compensation. The legal 
soDsequences of such an abolition have been discussed in the 
United States on the action of Jefferson in 1S02.' The 
■emuueration of judges is not fixed or appropriated by 
ihe Constitution, and the provision for salaries is, of course, 
ivithin the discretion of the Executive and The Parliament. 
A recent decision* of the Judicial Committee, however, 
throws light upon the constitutional provisions as to the 
Appointment and tenure of judges. An Imperial Act, 15 
and 16 Vict, c. 72, appropriated a sum of money for the 
salary of a Chief Justice and a puisne judge in New 
Zealand, and gave power to the General Assembly of New 
Zealand to alter these appropriations by any Act or Acts, 
provided that the salary of a Judge should not be diminished 
during hia continuance \a oflice. An Act of New Zealand — 
'Story, isotion 1633. *L.R, (1892), A.C. 387. 
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the Supreme Couit Judges Act, 185S— enacted that the 
Supreme Court should consist of " a Chief Justice and audi 
other judges as His Excellency in the name and oa b«balf 
of Her Majesty shall from time to time appoint." Under 
this power the Oovernment appointed an additional judge, 
for whom a salary had not been provided by Parliament 
Parliament refused to appoint a salary, and procwedinp 
were taken by quo wa^Tanto t^inst the judge. The 
Judicial Committee said : " It is manifest that the limitation 
of the legislative power of the General Assembly wis 
designed to secure the independence of the judges. It was 
not to be in the power of the Colonial Parliament to atlect 
the salary of any judge to hia prejudice during his cootinii- 
ance in office. But if the Executive could appoint a jadge 
without a salary, and he needed to come to Parliameni 
every year for remuneration for his services, the proviao 
would be rendered practically ineffectual, and the end 
sought to be gained would be defeated. It may well be 
doubted whether this proviso does not by impUcattoii 
declare that no judge shall hereafter be appointed nave with 
a salary provided by law, to which he shall bo antttlcd 
during his continuance in office, and his right to which 
could only be affected by that action of the New Zealand 
legislature, which is excluded by the Imperial Act." After 
sueh an intimation of opinion, the Executive will bi 
practically bound to submit to Parliament a pennaaent 
appropriation of salary for a new judgeship before the office 
is tilled, and will act rightly in refusing to make any jadkuU 
appointment without such permanent provision. 

LIMITATIONB TJPON CONSTITUTIONAL PROVISIONS AS TO 
JUDICIAL POWER. 

The general vesting of the judicial power of the Common- 
wealth iu Courts, whose justices are protected under sectioD 
72, may raise the question whether any judicial power awy 
be exercised, except by courts constituted as reK)aired by 
section 72. In the United States it is accepted, notwith- 
standing the general terms used, that a certain amount of 
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idicial power has been commonly, and perhaps uecessarily, 
isociated with certain offices ; and that this power is 
terciseable under the United States by the like officers, 
lough they are not protected under the terms of the 
Destitution. It has been said that the Constitution, iu 
leaking of courts and judges, means "those who exercise 
J the regular and permanent duties which belong to a 
lurt in the ordinary popular signification of the terms.' 
he Justices of the Peace under the authority of the United 
tates, exercising daties partly judicial and partly executive 
id ministerial, are not regarded as "'courts" within the 
onstitution. There are in fact many officers who are 
died on, in the ordinary course of their duties, to discharge 
inctions which blend the judicial and administrative, as 
laeters, chief clerks, and some other officers of court. 
hese officers will not be within the Constitutional pro- 
ision. The same may be said of the Inter-State Commission 
id of courts martial, administering military law over 
arsons in the defence forces of the Commonwealth. Of 
)urt3 martial of the United States, Winthrop" says, that 
although their legal sanction is no leas than that of the 
ideral courts, being equally with these authorized by the 
ODstitutiou, they are, unlike these, not a portion of the 
idiciary of the United States, and are thus not included 
tnong the ' inferior courts ' which Congress may from time 
> time establish," , . , , Not belonging to the judicial 
ranch of the Government, it follows that courts martial 
lUst appertain to the executive department ; and they are 
I fact simply instrumentalities of the executive power, 
rovided by Congress for the President as commander- 
i-chief, to aid him in properly commanding the army and 
ivy and enforcing discipline therein, and utilized under 
ia orders or those of his authorized military reitresenta- 



' Serge&nt on the CanBtitution, oit. Story, iec. 1S34, o. 
■ Winthrop'i Jiiiitary Law, pp. 62 uid 53, cited Thayer 
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CHAPTER XVIII. 



THE STATES. 



In an earlier chapter, it is remarked, tha 
(liSculties, which beset political science and constitutiaattl 
law, is the uae of the same term in different senses, llie 
fact of such use must he acknowledged ; and Stor}*, in kb 
chapter on the Interpretation of the Constitutioo ot the 
United States, warn,s us against men of ingeniocu atul 
subtle minds " who seek for symmetry and hannoajr il 
language." The term " State " in the Constitutian o( tbt 
United States is used in various senses. It "somokitDa* 
means tlie separate sections of territory occupied by tb» 
political society within each: sometimes the particular 
government established by those societies ; sometimes thotr 
societies as organized into those particular govemtDeots , 
and, lastly, sometimes the people composing these poUtieal 
societies in their highest sovereign capacity." ' In Uk* 
manner, the Commonwealth Constitution uses the tenn 
sometimes of territory {e.g. sections 80, 92, 125), sometitOBS 
of the political society, sometimes of the government ot the 
political society or some appropriate organ thereof; and if it 
does not refer to the people of the political sodety " in thrir 
highest sovereign capacity," it appears in some cases to 
describe the people of the society as an economic luut (ay. 
sections 51 f2), 99). It happens more than once, that, in Um 
cited by Story on 
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ime section, the term is used in different senses ; and there 
I room for not a little doubt in some cases as to the 
leaning of the term — e.g. in section 99 " preference to any 
tate," and section 102 "preference or discrimination is 
ndue or unreasonable or unjust to any State." In general 
> may be noted, that, when the Constitution saves powers or 
rants powers or imposes positive duties, it specifically refers 
1 the organ of State Government, which has hitherto 
sercised, or is intended to exercise, the power or perform the 
uty in question ; and when it withdraws an accustomed 
ower, or imposes a prohibition, it uses the term " State " as 
smprising all possible sources of action.' 
As the State Commonwealth is a Federal Commonwealth, 
; is impossible to advance a step in the consideration of the 
'onstitution without meeting the States. It is true of the 
iommonwealth as of the United States, that " the Constitu- 
ion in all its provisions looks to an indestructible Union 
imposed of indestructible States." * 



NEW POWERS OF THE STATES. 

(a) As Instruments of the Constitution. 

The Stales appear in the Commonwealth in more than 
Be capacity. First and foremost, of course, they are the 
>cal parts in the composite government of a federation. 
hey are also the foundation upon which one House, and in 
sense both Houses, of The Parliament are built. But they 
re also, in a special sense, the instruments of the Conjstitu- 
ion in the formation of the central government. In the 
hapter on "The Parliament," various powers and duties 
icident to constituting that body are hnposed upon the 
lovernor and the Legislature of the State ; and in all 
)rts of matters, which must be the subject of some regula- 
on, the laws of the States in their respective territories are 
pplied to the subject matter, or the State Parliament is 
iven power to make laws regarding them, "until The 

'Not always, however. For eiampla, Bection* 112, IIS, 120. 
' Stale of Texas V. White {l»m, 7 VVallttue, 700.725. 
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Parliaaient otherwise proviiles." ' Id addition io the ind- 
deDtal and auxiliary powers and dvities conferred upon the 
States, or the organs of the State government, by the On- 
stitution, there are some substantive matters in whidi ne* 
powers or duties are conferred upon the States. We hftv* 
seen under the head of the legislative power the importuioc 
in certain cases of State initiative or concurrenoe, as « condi- 
tion of the validity of certain Commonwealth Iaotb. Tbr 
Constitution also contains important provisions enabling 
the States to surrender their territory (sections 111. 125). to 
consent to an alteration of boundaries (section IS3), orU> 
the establisbnient of new States by separation of teiritory 
or union of States (124). 

One Diatter affecting The Parliament is regarded •■ 
essentially of local concern, and is left to the regulatioo 
of the State Parliament altogether (section 9). Without 
the co-operation of the States Governments at the outaet, 
the central government could not be set to work. ^H 

[b] As Delegates of the Commonwealth Government. ^^| 
The Commonwealth laws bind the State Courts ; and i^| 
have seen that the Constitution enables The Parliament lA' < 
constitute the State Courts its instruments for the ndmina- 
tration of justice. Whether, and to what extent, tte 
Commonwealth Parliament may delegate legislative powv 
to The Parliament of the States, Ls a question not free boa 
doubt ; it may not be of great practical importance, sinw 
comparatively few of the Commonwealth powers of leglaib- 
tion are exclusive. The Commonwealth Government k 
organized on the executive side, and is not dependent on tlw 
States ; but the State Executive may, if Uie State OowB- 
iiients agree.be used as the instrument of the Commonweattfc. 
In the United States, from the establishment of the Consti- 
tution, the federal government has been in the habit o( 

' The power of the States, &n<t the application of ita hwa in mch ^mt. 
Hem itrictly limited by the wordi "until The ParlimmeDt 
provi^n." If The Parlimient provides uid ihen repeala it* Ui 
making forther proTiBiou, it is spprehend«<l chat there la do ptn 
S Ute to mpplj' tlie Meat of aathority. 
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sing, with the consent of the States, their officers, institu- 
,ons, and tribunals as its agents. That use has not been 
eemed a violation of any principle, or as in any manner 
Brogating from the sovereign authority of the federal 
overnment, but as a matter of convenience and a great 
iving of expense,' The Constitution of the Commonwealth 
flelf indicates one matter of executive government, iu which 
16 State ia to be the auxiliary of the Commonwealth. By 
wtion 120 it is enacted, that "every State shall make 
revision for the detention in its prisons of persons accused 
r convicted of offences against the laws of the Coraraon- 
'ealth, and for the punishment of persons convicted of such 
ffences, and The Parliament of the Commonwealth may 
lake laws to give effect to this provision." 
The chapter of the Constitution on Finance and Trade 
eals with the rights and duties of the States considered as 
olitical entities, so far as their economic relation with 
iich other and the Commonwealth are concerned. The 
hapter on the States deals with their respective relations 
f political power and governmental duty. In general, the 
lomm on wealth Constitution, like that of the United 
itates, treats the individual rather than the State as the 
abject upon whom the fundamental law is binding. In 
liese two chapters, however, the " national " element re- 
ades, and the " federal " note predominates. 



THE STATES CONSTITUTIONS. 

By section 106, " The Constitution of each State of the 
lommonwealth shall, subject to this Constitution, continue 
B at the establishment of the Commonwealth or as at the 
dmission or establishment of the State, as the case may 
e, until altered in accordance with the Constitution of the 
tate." By section 107, " Every power of the Parliament 
f a Colony, which has become or becomes a State, shall, 
nless it is by this Constitution exclusively vested in The 
arliameut of the Commonwealth or withdrawn from the 
' U.S. V. Jont*. 109. U.S., 513, 61S. 



Parliament of the State, continue as at the establishment 
of the Commonwealth or as at the admission or estAblish- 
Dient of the State, as the case may be." In speaking oi 
" the Constitution of each State," the section suggests thu 
there is in each State a law or body of laws, defined and 
ascertainable, to which the term " Constitution " can br 
applied. This is, however, no more true of the Stat^i than 
it is of the United Kingdom, As has been aeea in chapter i, 
the constitutional law of the Colonies, taking that teaa 
in its narrowe.st sense, is to be ascertained only by tlw 
consideration of a number of statutory provisions aai 
prerogative instruments. In no respect does the Con- 
stitution of the Commonwealth differ more markedly from 
the Constitution of the Dominion of Canada, than in this 
— that, while in Canada the British North America Act, 
distributing as it did the powers of government between 
Dominion and Provinces, had to organize both, the 
Australian Constitution had not, as any part of its object 
the framing of a government for the States. The principle 
of State autonomy ha,s been carefully observed. In 
accordance with this principle, the Constitution omilfc 
clauses of the Bill of 1891, which required that there 
should be a Governor in each State, and proposed that the 
Parliament of each State might make such provisions w 
it thought tit as to the manner of appointment of the 
Governor of the State, and for the tenure of his office and 
for his removal from office. The Constitution no doubt 
assumes the continuance of the States Governments in th«ir 
present form, in that it refers to the " Governor," tht 
"Governor with the advice of the Executive Council' 
(section 15), "the Parliament," the " Houses of the Parlis- 
ment of the State sitting and voting together," and " tfae 
more numerous House of the Parliament of the State." So 
far as the Governor of a State is concerned, the Consttta- 
tion provides by section 110, that " the provisions of this 
Constitution relating to the Governor of a Stat« ext^id 
and apply to the chief executive officer or administrator of 
the government of the State." For the rest, there is room 



r some doubt as to the consequences of an alteration of 
e State Constitutions. But whatever may be the in- 
nvenience to the Commonwealth of the abolition of 
rtain State machinery, it cannot affect the power of the 
ate over its own institutions. 



THE STATE AND THE CROWN. 

The appointment of State Governors will for the present, 
id until altered by the Crown itself or by Imperial or State 
atute, remain with the Crown. It may be determined to 
vert to the old custom, whereby the Governor-General 
as also Governor of each of the Colonies ; but this is a 
atter which lies quite outside the Commonwealth Con- 
itution. In the Colonies, the Crown was the supreme 
;eciitive and legislative head, and, as has been seen, 
irsonified the colony. The same is true of the State, 
ven as to Canada, where there is much greater dependence 
the Provinces of the Dominion, and where the 
ieutenant-Governors are appointed by the Governor- 
eneral as an act of internal adminicitration, it has been 
;ld by the Judicial Comjnittee, that "the relation between 
le Crown and the provinces is the same as that which 
ibsists between the Crown and Dominion in respect of 
ich powers, executive and legislative, as are vested in 
lem respectively." ' Accordingly, though the Governor- 
eneral is by the Constitution declared to be Her Majesty's 
ipresentative in the Commonwealth, this must in uo way 
J taken to deprive the State of those prerogatives of the 
rown applicable to the matters which remain to the 
tate. 

Not only does the Crown remain a part of the State Govern- 
ent, but the State Government retains direct relations 
ith the Imperial Government. One of the great objects 
> be attained by federation was, no doubt, that Australia 
lould speak to the Home Government with a single voice. 
I pursuance of this policy, the Bill of 1891 contained a 
' itaritimt Ba'Jc of Canada v. Heceiiir Oeiteral oj A'ein Brmatcick, L. R . 
92, A.C. 437. 
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clause, by which all references and cnDimunications from ft 
State Governor to the Queen, or from the Queen to a Stat« 
Governor, were to be through the Governor -General. This 
clause was not adopted bj tlie Convention of 1897-B- The 
object of unanimity in representation has been deemed to be 
sufficiently accomplished by the delegation to the Common- 
wealth Government of those matters, which appeared to be 
of common concern. Obviously, there remain many matters 
which affect directly the Home Government and a State 
Government, but only remotely or not at all the other 
States and the Commonwealth. This is notably the case 
in regard to the legislation of the States, which it must be 
remembered, in the absence of Commonwealth legislation, 
covers a field hardly less extensive than before federation. 
The Home Government therefore, on the establishment of 
the Commonwealth, repeated the old instructions to Colonial 
Governors.' (See e.g. Qovernment Oasette (Victoria), Jan. 
2, :901). 



THE GOVERNOR OF A STATE. 
The loss of executive powers by the Governor 
Colony, on ita becoming a State, will be sufficiently apparent 
by a consideration of the executive departments passing to 
the Commonwealth Government. But the transference of 
the departments of Naval and Jfilitary Defence (section 69), 
the provision in section 1 14 that " a State shall not, without 
the consent of The Parliament of the Commonwealth, raise 
or maintain any naval or military force," and the vesting 
of the command -in -chief of the naval and military forces of 
the Commonwealth (section 68) and of the Crown in the 
Governor-General, deprive the Governor of one of his 
titles. The old Letters Patent and Commissions con- 
stituted and appointed respectively a "Governor and 
Commander-in-Chief in and over the Colony of . . . and 
its Dependencies." New Letters Patent and Commiseioiu 
were issued for the States on the establishment of the 
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'The SUtoi propoae to continae the appointnieat of (epante Agsnta 
QensTkl in LondoD, bat ta boiineu nther than diplomatio kganta. 
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omm on wealth, and they constituted and appointed re- 
lectivelj a " Governor of the State of . . . and its 
ependencies, in the Commonwealth of Australia." ' It is 
irinised that the Governor of a State is still Vice- Admiral.* 
or the rest, the prerogative instruments, affecting the office 
: Governor of a State, are substantially the same as those 
ilating to the office of a Colonial Governor. The grant 
: the pardoning power to the State Governors recognizes 
le distinction between offences ^;ainst State laws and 
fences against Commonwealth laws, and seeks to avoid 
1 danger of conflict. The Letters Patent (clau.se is,) 
rovide, that when any crime or offence has been com- 
itted within the State against the laws of the State, or 
<t which the offender may be tried therein, the Governor 
ay pardon an informer who has been an accomplice or 
le of the offenders, and further may grant to any 
fender convicted in any Court of the State, or before 
ly Judge or Magistrate of the State, within the State, a 
irdon, etc. It ia clear, therefore, that, a.s to convicted 
fenders, the power extends only to convictions in the 
ourts of the State, and does not apply to convictions in 
ommonwealth Courts, or (nemble) an Imperial Court like 
le Court of Vice- Admiralty. In construing the clause, 
would appear that " within the State " governs 
against the laws of the State " only, and that the 
ipresaion " or foi' which the offender may be tried 
lerein " refers to offences, which are recognizable by the 
ourts of the State though committed outside the State, 
this were not so, and the words "within the State" 
)piied to both classes of offences referred to, the Governor 
' a State would have power to pardon informers and 
iraons convicted in State Courts for offences again.st 
ommonwealth laws ; and there would thus be produced 
le very conflict of authority which ought to be avoided. 

> GoremmenI Oaieitc |Victort&), Jan. 2, 1901. 

'.SoetliEi Vioa-Admiralty CourU Acta, 1N63nnjl 1BG7 ; uid the Coionin] 

lurtB of Ailmiralty Act, 1390. 
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THE PARLIAMENTS OF THE STATES. 



In construing section 107, it must be remembered that, 
amongat the powers of a State Parliament, is the power of 
altering ita constitution ; and it is within the poHsibilitia 
of political change, that the Parliaments may eatablisli 
legislatures of limited powers, and may provide for Uw 
enactment of taws with the co-operation of the electors 
There is some difference of opinion as to the extent of con- 
stitutional change, which may be effected by a colonial 
Parliament without resort to the Imperial Parliament, but 
it is safe to conclude, that those powers are neither extended 
Hor restricted by section 107. 

The section is an express declaration of the prindple 
underlying the federal system of the Commonwealth — that 
the residuary power of legislation lies in the StAt««. and 
that power over any matter is not withdrawn from the 
State Parliament merely because it is vented in the Co«- 
inonwealth Parliament. The relation of laws, enacted bj 
both in matters within the power of each, is dealt with by 
section 109, which hoA been already considered. Wlut 
powers are withdrawn from the States, and what excluaivelj' 
vested in the Commonwealth, have also been coiuuderadia 
reference to the powers of the Co in moi] wealth Qovermnai. 
and to dnance and trade. In a few cases, the ConsUtatiai 
itself returns a portion of the power which it has wttii' 
drawn. Thus, notwithstanding the provisions of sectiav 
51, 90, and 02, a State may levy on goods passing into tti 
out of the State charges for the execution of Ha uutpee^n 
laws (section 112), and, by section 113, intoxicating liquidi 
introduced into any State are, notwithstanding that thif 
are subjects of inter-State commerce, subject to the laws of 
the States in the same way as liquids produced in At 
State.' 



IB auygested by the " Wilson Bill," wbtch 
HJ, as K result of certain dociaioui of the 
. Mard-u. 135 U.S. 100. 



LIMITATIONS ANJi SPECIAL POWERS. 



TEERITOHIAL LIMITATIONS ON STATE AUTHOEITY. 
In the United States it is settled that, tlie legislative 
'thority of eveiy State must spend its force within the 
n-itorial limits of the State.' This doctrine finds 
aetical application as a matter of constitutional law, in 
e nale, first, that State laws have no authority on the 
gh seas beyond State lines, because that is the point of 
ntact with other nations, and all international questions 
lonfT to the national government; and, secondly, that 
e State cannot provide for the punishment as crimes of 
ts committed beyond the State boundary, because such 
ts, if offences at all, must be offences against the State 
whose limits they were committed. On the other hand, 
reons who have recourse to the tribunals of the State 
ust take the law of the State as they find it ; and thougli 
e courts of the States generally, in determining the appli- 
tion of law, defer to Private International Law, they do 
■t do so as a matter of Constitutional Law, save in the 
iiited class of cases under Art. iv,, sections 1 and 2, and 
ivate International Law is in general part of the laws 
the State upon which State legislation may operate. 
It has been seen already,- that the Parliaments of 
itish Colonies are local and territorial legislatures, and 
at certain limitations of power are deduced therefrom. 
LC most important of these limitations remain, and are 
ither greater nor less in the States of the Commonwealth 
\n they were in the Colonies which preceded them. 



SPECIAL POWERS UNBER IMPERIAL ACTS. 
Certain of these limitations, however, have been removed 
Imperial Acts, and certain powers not incident to a 
re local legislature have been conferred upon the 
rliaments of the Colonies. Other Imperial Acts have 
iferred powers to vary the Imperial law, or to supple- 
I Cooley, Gon^ililnnoHai LiMitaiiouj<, 6th eA., Ul). 
' See chapter i. 
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nieut it. Section 107 serves to makt; it clear, thjit ih- 
special powers of legislation in regard to tbese iiistten. 
conferred upon the Colonial Parliaments before the 
institution of the Commonwealth, remain to the State* 
* Parliaments. Some of them, however, fall within th« ex- 
ceptions of section 107 — they are by the Constitution 
^•ithdrawn from the States, or vested exelasively in the 
Commonwealth Parliaiuent. By section vii. of the Alt, 
the powers conferred upon the Colonial Parliameobt by 
the Colonial Boundaries Act, 1895, are with<lniwo. am) 
the Commonwealth is to be taken to be a Kclf-^veminf 
Colony for the purposes of that Act. Another po«i» 
withdrawn is that over coinage {section 115). Thu t^Mt) 
powers conferred by Imperial Acts in relation tu defcMi. 
inland posts, customs, and a few other matters, belaB| 
solely to the Commonwealth Parliament, becaow tl> 
subjects themselves am declared to be within the exehnrn 
power. With regard to any special powers, wliich ni»y W 
conferred by the Imperial Parliament on Colonial legialii 
tures in the future, there is \\>ora for some doubt as to At 
authorities which may exercise thein in Australia. TIm 
Intei-pretatiou Act, 18»9, section 18 (3), provide*, that ia 
all subsequent Acts, unless the contrary intention appew>' 
" the expression ' colony ' shall mean any jiart of Her 
Majesty's Dominions exclusive of the British lalandnaD^ 
of British India, and when parts of such dominious ■'<' 
under both a central and a local legislature, all parto ondcf 
the central legislature shall for the purposes of this defini- 
tion be deemed to be one colony." By section 18 (7t *" ih^ 
expression ' colonial legislature,' and the expression ' lep^- 
lature,' when used with reference to a British po c B c anoB. 
shall respectively mean the authority other than the 
Imperial Parliament or Her Majesty in Council, competeBt 
to make laws for a British possession." If the Etfccial 
power granted relates to a matter within the legislative 
power of the Commonwealth Parliament — as, for ittstBoat. 
if extended powers wei-e granted to colonial legislatora ta 
vary or suspend the operation of the Itoperial Copyrigbt 
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its in that possession — it will be exerciseable by the 
)mraonwealth Parliament exclusively. But if it relates 
a subject not within the power of the Commonwealth 
irliament, but in the residuary power of the States — as, 
r instance, if it gives power to colonial legislatures to 
ake laws punishing crimes committed out of their terri- 
ry— it ia doubtful whether the State Parliament or the 
>mmonwealth Parliairient would take the power as the 
ithority competent to make laws for the possession. 
The Courts of the States, of course, continue to apply 
e doctrines of Private International Law in proper cases ; 
it as part of their own law which the State Parliaments 
ay alter. That the " rule of comity," however, becomes a 
,le of Constitutional Law in onu case, has been seen in 
laling with the effect of section 118 under " Judicature." 
ie power of the State Parliament is also restrained by 
ction 117, whereby 

" A subject of the Queen resident in any State shall not 
; subject in any other State to any disability or discrimi- 
ition, which would not be et|ually applicable to him if he 
LTe a subject of the Queen resident in such other State." 
It is a general characteristic of the Constitution that, as 
rule, it does not impose any restraint upon government, 
;cept to further some federal purpose. Section 117 aims, 
It at the protection of individual right against govem- 
ent interference, but at the prevention of discrimination 
/ one State against those who are sometimes referred to 
I the "subjects" of the other. The section aims at 
|uaiity, ami if the laws of a State refrain from disabling 
■ovisions and injurious distinctions affecting the subjecta 
' other States, the section is fulfilled. It is, therefore, very 
fferent in character from thase provisions of the Con- 
itution of the L^niteil States, which forbid the States to 
iss any Act of Attainder, ex -post facto law, or law impair- 
g the obligation of contracts, and from the Thirteenth, 
iurteenth, and Fifteenth Amendments to that Constitu- 
)n, which, as protecting the States' own citizens, are 
sentially nationul, as distinguished from fedentl pro- 
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visions. It mUHt be compared with Art. iv., sec. % 
United States Constitution, whereby " the citizens 
State are entitled to all privileges and iminunities of 
citizena in the several States " ; and the sole purpoee of that 
clause, as declared by the Supreme Court, is the sole purpoM 
of section 117 — "to declare to the several States tJial 
whatever those rights as yon grant or establiish tltem V> 
your own citizens, or as you limit or qualify or impow 
restrictions on their exercise, the same, neither more nor 
less, shall be the measure of the rights of citizens of otfaer 
states within your jurisdiction." ' 

There i.s a difference in form between section 117 and 
the privileges and immunities clause in the Unit«d States 
Constitution. Section 117 does not purport to grant 
anything, but merely protects against deprivations ami 
injurious distinctions, while the United States Constttution 
uses terms of grant, and " privileges and immunities " nu^ 
certainly include, if they did not suggest, the enjoyment et 
every kind or advantage open to citizens. The American 
Courts have, however, put a much narrower constrnctiuD 
on the clause, and the terms of section 117 not inaptl}' 
express, so far as any general terms can, the nature of tii'^ 
uses to which the American provision has been put. It W 
been held that the " privileges and immunities " elauap ooly 
secures those fundamental advantages which belong of rigfat 
to the citizens of all free governments, and the«e hare hota 
enumerated aa implying " protection by the govemmcBl. 
the enjoyment of life and liberty, with the right to aeqiUR 
and possess property of every kind, and to parsoe aaJ 
obtain happiness and safety ; subject, nevertheless, to sod) 
restraints as the government may justly prescribe for tfce 
general good of the whole." These rights are more partica* 
larly instanced by a reference to " the right of a citixeo irf 
one State to pass through, or to reside in, any other State 
for purposes of trade, agriculture, professional puniaita of 
otherwise ; to claim the benefit of the writ of Kabm» 
coTpva: to institute and maintain actions of any ! 
I Par Miller, J., in the SUnghter Hou«e Cmw. Ifl \TftlUce 
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he courts of the States ; to take, hold, and dispose of 
roperty either real or personal ; and an exemption from 
igher taxes or impositions than are paid by the other 
itizens of the State," " to which may be added the elective 
ranchise as regulated and established by the laws or 
Constitution of the State in which it is to be exercised," ' 
Ln example of an obvious discrimination is to be found in 
n attempt by a State to give a preference to local creditors 
ver creditors in other States.^ 

Distinctions based on " fundamental rights " are not very 
lelpful in the solution of every-day problems in the 
.pplication of law ; and it is easier to see, that some limit 
vill be put upon section 117, than to lay down any single 
irinciple on which it can be established. In the later 
lecisions the United States Courts deprecate the attempt to 
tate formally the limits of Art. iv., sec 2, and are disposed 
u treat each case on its merits. In Corfield v. Coryell 
he Supreme Court refused to admit, that " the citizens of 
he several States are permitted to participate in all the 
ights, which belong exclusively to the citizens of any other 
>articular State, merely on the ground that they are en- 
oyed by those citizens, much less that in regulating the use 
if the common property of the subjects of such State, the 
egislature is bound to extend to the citizens of all such 
ither States the same advantages as are secured to itfi o^^ii 
litizens." Accordingly, in 1876, the Court supported a law 
)f Virginia limiting the enjoyment of the oyster fishery in 
,hat State to citizens of Virginia.^ The same application 
)f the doctrine in the Commonwealth would operate so aa 
a enable a State to refuse a miner's right, or a right to 
lelect Crown land, to residents in another State, for in both 
»8e8 the State is dealing with its property rights. The 
\.inerican doctrine seems to receive support from the 
lecision of the Judicial Committee in Att&tiiey General for 
'.fie Dominion of Canada v. Provinces of Ontario, Quebec 

< CorJifM V. Corydl (IS251, 4 Wwliington C.C. am. 
'Bliiix V. Af 'Clung IIS96), 172 U.S. 239. 
'.VCreadyv. Virginia, 9i V.R. 391. 
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and Ncua Scottu, a citse which goes very far in the pro- 
tection of the proprietary rights of ttie Provinces, in the 
adjustment of governmental powers.' 

Other cases in the Uniteii States support different 
treatmont of residents and non-residentK, on the ground 
that there is some valid reason of justice or convenience 
for the discrimination, and that the tJistinction violates no 
sound principle. Thus the Supreme Court has supported a 
provision in a State Statute of Limitations, that the absence 
of the defendant from the State prevents time runnin); 
against a creditor resident in, but not against a creditor 
resident out of, the State.* It lias been held that the 
common requirement, that a plaintiff resident in another 
State shall give security for costs, is not ultra i^irfj*,^ 
Again, the section does not annihilate the distinctions of 
persons known to- Private International Law, rules of 
reason established by the Courts to do justice between the 
parties.* It does not enlarge the jui-isdiction, which is 
ordinarily assumed on well settled principles; nor does it 
rei:iuire the Court* to apply their local law to causes, which 
are properly governed by the taw of some other State. 
Thus, a State is within ita powers in limiting relief in 
divorce to cases where the parties are domiciled in the 
jurisdiction. Again, where the law of Loiiiniana estab- 
lished commimity of goods between persons married or 
having their matrimonial home in the State, it was held 
that the privileges and immunities section did not govern 
the rights of persons married and living in another State 
in regard to property in Louisiana.* Referring to cases 
of another class, it has been said that the " privilege of 
citizens is ijualifieil and not absolute, for they cannot enjoy 
the right of suffi-age or eligibility to office withont such 



■ [18W) A.C. 70a 

■OioNMV Catai Bank v. topircy fifilS), »3 U.S. 73. 
■OinNiaffiT. Wingo. 10 8.E. Rep. 107 IK.C.) ; Blakt v. .VC/wvllWH), 
172 a.S. 239, 256. 
• Set iwwiwi r. Tht Pt^Jr {ISaOhSOKY. M2. 
'CottMTV. irffWtlSM). 18 How, 381. 



term of resilience as shall be prescribed by the Coustitution 
anil Laws of the State into which they shall remove." ' 



TAXATION BY THE STATES. 
The most obvious case, to which the section applies, is 
discrimination in taxation. Of the American provision, 
Judge Cooley ^ says, it " will preclude any State from 
imposing on the property which citizens of other States 
may own, or the business which they may carry on within 
its limits, any higher burdens by way of taxation than are 
imposed upon the corresponding property or busineBs of its 
own citizens." Accordingly, a special tax on commercial 
travellers from other countries (such, for instance, as is 
imposed by New Zealand) wotild be bad so far as 
traveller fi-om other States are concerned.^ An absentee 
tax, or an increased rate of tax' on non-residents, 
would also be bad; but this does not mean that non- 
residents are entitled to the most favoui'able treat- 
ment accoi'ded to any clasH of residents. A "resident 
in a State " is an ambiguous term ; but probably the 
residence intended is what has beeu called " habitual 
physical presence " in the State, neither domicile on the 
one hand nor mere temporary sojourn on the other.* A 
State may, as a matter of policy, divide its residents into 
classes, of which one may be treated on more favourable 
terras than another. Section 117 appeal's to be satisfied, if 
residents in other States are not treated more unfavourably 
than the less favoured class* of residents in the State — they 
are not subject to a discrimination, which would not be 
ei|iia]ly applicable to thera, if they were residents in the 
State and fell within the class affected.* 

' Ablioi V. Baylfy (18*27), 6 Pickering 89 (Mun. ) : and Miitor v. Happf.rieil 
I1H74}, 21 Wallace 16-2, IT4. 

' GoTUtitmionai Limilationi, 6th ed., fiP7. 

'See Ward v. Marylaiui, 12 WtlJ, 4tH, 4%). 

*See on " BeiJdenoe," Uioey. Confikl o/Law,. pp. 80, 159, ntid tee BlaLt 
V. .VCImiy (1898), 1T2 U.S. 239. 

'' These coDBtderHtiuDB Bp|iear relevant to tlie provisions of the Incuiiie 
Tax Act of VU-torim (.Act No. 1374). This Act impwes a tax upon nil 



The benefit of Hection 117 is secured only to British 
subjects resident in a State, teniis which exclude compantcK 
from its scope. It i« a personal advautage, and thereforr 
discriminations other than against persons or clanseB of 
persons, if prohibited at all, are prohibited by other pn>- 
visions of the Constitution. 

It has been seen that, on the establishment of the Com- 
monwealth, the States are subject to the restnction, tl»»l 
they may not tax the property of the ComnionweaJlti : 
that perhaps this extends to the " iuBtrunkentolitius of Um 
Commonwealth" ; and that, on the establishment of nnifonu 
duties of customs, they may no longer impose duties <d 
custoniH or excise, nor put any tax upon inter -State lra(l«. 
commerce, or intercourse. Further, diHcrimiriation», iiynri- 
ously affecting British subjects resident in other Stat«fi, an 
inoperative (section 117). Finally, it has been sug|r«8tML 
that the Commonwealth power to make laws with rtMpecl 
to "Taxation" may give very extensive powers of regit' 
lating taxation by the States. 

In the United States, the doctrine that the laws of ft 
State can have no extra-territorial operation han been 
applied to limit strictly, as a matter uf constitutional lav. 
the taxing power of the State.i. Thus, in M'C'uUoch v 
Maryland^ Mai-shall, C.J., said, " All subjects over wtudi 
the sovereign power of a State extends are objects of 
taxation ; but those over which it does not extend aw oo 
the soundest principles exempt from taxation." " Dte 
subjects of taxation," it is said, " are persons, property, awl 
business, and any one of them may bo taxed though thf 
incdniH from personal exertions within, or property aitukted In. Vteteru. 
The miniiiiuiD mcome taieil is 1:200, uid, in respect to incaoM* «*«■ IM 
amount, a deduction of £200 ii &IIowe<l. By »«ctioa 8 (2) it U proridal. 
tbnt "no perHon who baa boeti oQt of Viotoris for uK conMcntiva wrfTtih* 
in the year, during irhioh the income was received, abkU lie entitled tokay 
deduction by way of exemption from income tax." This, It mSU ba 
observed, appliea to »11 perBoas, "residents" as well u non-reaJciita | nd 
the proper conatusioa seeme to l>e, that non-residents are not ontitlad ts h» 
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others are beyond the jurisdiction." ' Where the pei-son is 
resident in a State (mere transient presence is not residence), 
it seems tliat he may be taxed in proportion to the value 
of his property, wherever situated ; and upon the same 
principle, a company may not be taxed upon the whole 
amount of its capital stock, except by the State in which it 
18 domiciled. Where taxation is based merely upon the 
presence of property, or the carrying on of business in the 
State, only the property there situated, or the business there 
done, can be taxed. Intangible property follows the pennon 
of the owner. Stock or shares in a company are taxed 
where the owner of the stock re-sides. Debts are taxable 
only in the State of the creditor, where alone they are 
" property." Accordingly, bonds of a corpoi'ation, held by 
non-residents in the State, are not taxable, even though the ' 
corporation is chaitered by or domiciled in the State, and 
the corporation may successfully resist an attempt to levy a 
tax in respect to them.* 

No attempt has been made to limit the taxing power of 
the Colonial Parliaments upon similar principles. The 
limits of particular taxes have in many caaes been expressly 
laid down by Parliament, and the only judicial f|ue8tion has 
been one of interpretation of the particular exercise of 
legislative discretion.^ Where the limits have not been 
defined, the Courts have sought to discover and apply just 
principles to the incidence of the tax. 

Save for the restrictions mentioned as arising out of the 
Constitution, the powers of taxation belonging to the State 
Parliaments are the same as those of the Parliaments of the 
Colonies. It is submitted, that the State Parliaments are 
not subject to the limitations which the American Coui*ts 

' Hsro, Oowttitvlional. Lme, p. 322, and Cate o/tU Stale Tax on Fortign 
Hfid Bond, (1872), 15 Wiiltae 300. 

' See generally Hare, GmtMiltUional Laic, pp. 317-330 ; Commonintallk of 
PtHi,«yh-ania v. Standani Oil Coy., 101 Penn. St. 119 ; fait of the Slate 
Tax on f^mign Hiid Bonds (1872), 15 Wall. 300 : Olowfler Ftrry Coy. v. 
Penntytnania (1885), 114 U.S. 196; Fallmuji'ii Ca,- Coy. v. P-.nnsylpama, 
141 U.S. 18. 

•See Blofhrood v. The <^uern (1882), 8 App. Cm. 82. 



have interred fi-oin the teiritorial operation of laws, nad 
that the taxing power is limited territorially only by the 
ability of the legislature to make its laws effective in it« 
own territory. The question is one o£ considerable proctiesl 
importance, especially in relation to companies. Several of 
the Colonies,' for example, have passed laws, similar to thoM 
which have been declared unconstitutional in AmcricA, 
requiring companies to pay a tax in respect of tfaoir de- 
bentures and preference shares held by persons resident ool 
of the several colonies, and to deduct the amount from the 
interest or dividend of the creditor. If the ^niericM 
doctrine applies, such companies can successfully resist the 
claim of the Government, and the debenture holder m*y. in 
the Courts of the State itaelf, recover from the Company^ 
the full amount of the interest which it has contracted to 
pay him. If, ou the other hand, such provisiona arc oon- 
stitutional, the Company may, by proceedings in the Couils 
of the State, be compelled to comply with the Statute, aod 
the authority of the Statute will be a complete answer to 
any proceedings in those Courts by the delienture tkokler 
against the Government; for there is no pro^nRion in the 
Australian Constitution prohibiiing laws which imp&ir tbr 
obligation of contracts. But it must be remembere<i. first. 
that a State Govei-ument is unable to resoil to the CooiIb 
of any other State to enforce its revenue laws; and, 
secondly, that, if the contract bet%veen the Company and ita 
debenture holder be not governed by the law of the State, 
the authority of the Statute will not protect the i 
in any other Jurisdiction in which it may be suable 1 
creditor.^ 
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THE "POLR^E POWER" OF THE STATES. 
In every work on the Constitution of the tTniteil S 
ve find reference to the " police power " of the States. 

' Vitioria, iDcomeTsz, 1896, «ec. 19(1); .V..S'. H'., Land and Inoooc Tu 
t Act, 1893, sec 22 ; Utirm^anil. Dividead l>uty Act, 198a 
mSpUtiTV. r«rHer(l897), I Ch. 911. 
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In the Mayor of New York v. Milii ' the Supreme Court 
described the powers " which relate to merely municipal 
legialatioa, or what may perhaps more pivaperly be called 
internal police," in the following terms: "We should say 
that every law came within this description wJiich con- 
cerned the welfp,re of the whole people of a State, or any 
individual within it ; whether it related to their rights or 
their duties; whether it respected them as men or as 
citizens of the State ; whether in their public or private 
relations ; whether it related to the rights of persons or of 
property, of the whole people of a State or of any indi- 
vidual within it; and whose operation was within the 
territorial limits of the State, and upon the persons and 
things within its jurisdiction." A later decision, having a 
closer relation to the modem idea of the functions of 
government, describes it as the power " to prescribe regula- 
tions to promote the health, peace, morals, education, and 
good order of the people and to legislate so as to increase 
the industries of the State, develop its i-esources, and add 
to its wealth and prosperity." ° 

At its bi'oadest, the police power is nothing other than 
the residuary power of government in the State, and, as 
such, is hardly capable of exact definition. But it has 
more restricted uses, as where it is distinguished fi-oin the 
taxing power, or power over comnieree; and the many 
attempts that have been made by the Courts to describe 
if not define it, vary according to the matter iu hand and 
the practical distinction to be emphasised. It has in fact 
become the " dark continent " of American jurisprudence.^ 
Sometimes it is used in discussions of the limits of the 
power of the States Legislatures, considered merely in rela- 
tion to the distribution of power between legislative, 
executive, and judicial authorities.* Sometimes it is used 



'(1837) 11 PeWre 102. See also Taney, C.J., in the Licr 
(1847), 5 Row>r<l 50i. 
« Barbier v. Connolly (1885), 113 U.S. 27. 

' BnrgMi, Political Scieuee and Cotulitiitional Law, toI, ii.. p. I 
* See Thayer. CaKi oH Coimtational Laic, p. eH." 






in considering the power of the States heg\sla,tares. as 
affected by the prohibitioua and restrictions, either of the 
State Constitutions, or the Constitution of the United 
States.' The Constitutions contain certain frtmnuiteea 
against the interference of the States with private rigfata : 
it is held, that such restrictions are to be read consistently 
with the police power, and that the State is not deprived 
of its discretionary power to regulate good morals, promote 
health, and preserve order, though in so doing it may 
incidentally deteriorate property or diminish protits arimng 
out of a contract. So, though Congress has made patent 
lawa, the State may, as a matter of police, prohibit or 
regulate the sale of the patent article in the State.* Again, 
though the admiseion of subjects or citizens of other 
nations to American shores is a matter which can be 
regulated by Congress alone, it may be that a State 
can protect itself by appropriate legislation agmioA 
paupers and convicted criminals from abroad.' 

So far as concerns the Federal Constitalion, the 
police power has been important mainly in relatioo to 
its conflict with the power of Congress over foreign and 
inter-State commerce. The Courts have tleclarsd tlw 
commerce power of Congress to be partly exclusive of. 
partly concurrent with, the power of the States. The 
exclusive power of Congress over foreign and iot«t^ 
State commerce is mitigated by the doctrine, that, in thr 
absence of legislation by Congress, the State may mSSeti 
such commerce by their laws and police. Inspee^m 
laws, health laws, quarantine laws, the introduction nt 
impure and adulterated foods or of diseased cattle, art 
the most conspicuous illustrations of laws of this clasa.' 

As has been pointed out in cliapter viii., a 
may have more than one aspect. " All experience a 

See Commimicralth v. Algrr, 7 Cuihing 53 (Mau.), uid 1 
RiiUand, tic, Railojay Coy., 27 Vermont 840. 

■' Paitrrsan v. KeMueh/, 97 U.S. 501. 
tSee { Ay Lunt/ v. Frtaiuut, 93 U.S. 275. 

* Sec GibhoM V. Offden (1824), 9 Wheaton I ; tiecnet Com* (U| 
Howard 604 : RaUrt)ad Coy. v. Hiutn, 95 U.S. 4S5. 
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thftt the same measure or measures, scarcely distinguishable 
from each other, may flow from distinct powers, but 
that does not show that the powers themselves are 
I'lenticaL" ^ Public health is eminently a matter of 
police and for the States : foreign commerce belongs to 
Congress: and a quarantine law is a legitimate exercise 
of either power. It' each authority has made a law upon 
the subject, anci there is a collision between them, the 
law of Congress must prevail.* On the other hand, there 
liaH been a tendency on the part of Congress to enact laws, 
purporting to be in pursuance of its commerce power, 
but affecting matters, which have not become, or which 
have ceased to be, subjects of foreign or inter-State 
eonimeree. Such Acts, whether they affect the internal 
commerce of a State or deal with matters which are 
not the subjects of commerce at all, are an invasion of 
the exclusive powers of the State, and are ultra vires. 
It has been determined by a large number of cases, that 
the police power is an exclusive power in the States, 
and that there is no substantive police power in Congress. 
The powers of Congress are limited by enumeration, 
and the extent of the enumerated powers themselves 
must be defined by a regard to the fact, that the Con- 
Fttitiition leaves with the States the general power to 
protect the lives, health, and property of the citizens, 
to preserve good order and the public morals. This 
doctrine has received its most striking and practical 
application in the restrictive interpretation, put by the 
Coui-ts, on the prohibition imposed upon the States, and 
the powers conferred upon Congress, by the Fourteenth 
and Fifteenth Amendments of the Constitution adopted 
tit the close of the Civil War." 

The frame of the Commonwealth Constitution is the 
Constitution of the United States ; and it remains to 

■ Per U&r«b>U, C.J., in Uibboru v. Ogden, 9 Wbeaton I. 
' lb., p. 209. 

' See the Slanghltr Htnue Cowci (1873), 16 Wallace 36; Bni-hicrv. CoinMn 
;i8S5). 113 U.S. 27; d'-U Rights Com* \,\»SA), 1 OB U.S. 3. 
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consider how far the AtiietioiD discuiviiona as to the Dttim I 
and extent of police power affect the States in Australia. 
The powera of the States Parliaments in AuHtralia are 
limited at fewer points than those of the States Legiitla- 
ttirea in America; the "police power" is aiibject to fewer 
limitations. The questiona that have arisen in the Uuit*>d 
States under the State Constitntiona cannot at present 
arise, for the States Parliaments enjoy pleiiaiy powers 
unlimited by a distribution of powers aoiong the legislati\'e, 
executive, and judicial organs, or by express restriction. 
The States Parliaments indeed enjoy a position of inde- 
pendence unknown to the States Legislatures in the United 
States, or to the Provincial Parliaments in Canada. Tlie 
powers of the former have been controlled by that jealousy 
and distrust of government, which has been a characteristic 
of American constitutional history. The power of the 
Provincial Parliaments in Canada is limited by the fact, 
that they have enumerated powers merely, and that the 
Dominion Executive exercises supers-ision over them. So 
far as the Commonwealth Constitution is coucerued, the 
restriction upon State action, imposed by the U.S. Con- 
stitution in the interests of individual liberty, are, with one 
exception (sec. 117), absent. On the other hand, the 
Commonwealth C-onstitution leave.s room for the conflict of 
the police power with commerce. The question in the Com- 
monwealth will turn, not upon any " exclusive " power of 
the Commonwealth Parliament implied by the Conrts, bnt 
upon the prohibitions of section 92. Some of the ambigui- 
ties of that section liavc been already referred to;' bat it 
raises also qaestions similar to those whicli have oiiaen in 
America out of the exclusive power of Congress. In (he 
United States, it has been held, that "in conferring upoa 
Congress the regulation of commerce, it waa never intended 
to cut otf the States from legislating upon all subjects 
relating to the health, life, and safety of their citisens. 
though the legislation might indirectly affect the commsrov 
of the country,' and the strictest interpretation of the police 
'Cbapteril-^PuiuiMuid Trade. ' Shaioek v. Ailing, 93 U.ti. W. 



power has conceded, that a State may pass sanitary law«, 
may prevent peraona or animals autfering under contagious 
ar infectious diaeaaea from entering the State, and for the 
purpose of aelf -protection may establish quarantine and 
reasonable inapection laws.' Further, " a State may prevent 
the introduction into the State of articles of trade, which, on 
iccount of their existing condition, would bring in and 
ipread disease, pestilence, and death, such aa raga or other 
(ubstances infected with the germs of yellow fever, or the 
/irua of smallpox, or cattle or meat or other proviaiona 
;hat are diseased or decayed, or otherwise from their 
condition or quality unfit for human use or consumption." ^ 
It can hardly be doubted that the like powers are exercise- 
ible by the States in the Commonwealth, and that a bona- 
ide exercise of auch powers is not an infringement of the 
reedom of trade, commerce, and intereourse under § 92. 
The case becomes more difficult, when we come to measures 
or the protection of the moral health of the community. 
ITie introduction of intoxicating liquida haa given rise to 
onatitutional difficulties both in the United States and 
Canada. In Leisy v. Hardin the Supreme Court of the 
Jnited States held, that a statute of Iowa, prohibiting the 
ransportation by a common carrier of intoxicating liquor 
rom a point within any other State for delivery at a place 
vfithin Iowa, waa a reatriction of Inter-State commerce, and 
herefore ultra vires, though in the opinion of the Court, as 
b might fairly be said that the proviaion in question hod 
leen adopted, " not expreasly for the purpose of regulating 
ommerce between its citizens and those of other States, 
lut as subservient to the general deaign of protecting the 
lorala and health of its people, and the peace and good 
rder of the State, against the physical and moral evils 
riaing from the unrestricted manufacture and sale within 
lie State of intoxicating liquors." In the Commonwealth 

' Railroad Company v. Hium, 96 U.S. 485, 472. 

''Bowaiaav.Chieagoand S.W. Railieay Goy. [Xm^), 125 U.S. 46fl, 489. 
1 this ciue and ia Ltiaif v. Hardin (1890), 135 U.S. 100. the Americaii 
ithoriti^B are collected &iid eiamioed. 
U 
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Constitution, this particulftr matter is provided tor favonr- 
ably to the power of the State, by § 113, whereby "all 
fermented, distilled, or other intoxicating liquids passing 
into any State or remaining therein fur use, consumption, 
sale, or storage, shall be subject to the laws of the States as 
if such liquids had been produced in the State." That the 
State may, as a precautionary measure against social evils, 
exclude convicts, harlots, paupers, idiots, and lunatics, is 
now generally admitted in the United States. But as the 
measure is one of self-defence, arising only from vital 
necessity for its exercise, it must not be carried beyond the 
scope of that necessity.' This necessity can hardly be said 
to exist in respect to the entrance of Asiatics or to the 
admission of illiterate persons, the cloak under which laws 
regulating the admission of aliens are commonly hidden. 
A Victorian law, prohibiting the admission of Chinese from 
New South Wales, unquestionably restricts freedom of 
intercourse among the States, which is prisma facie contrary 
to section 92. It would seem that, though such s law is 
genuinely aimed at preserving the peace and good order 
and the moral health of the State, in such matters the Court 
must take "ahort views " of policy, and must hold it to be 
void by reason of its immediate pm-pose.' 

While the domestic order of the States is a matter 
for the States themselves, they are, like the States in 
America, entitled to call on the Federal Government for 
protection against " domestic violence " ; and against " in- 
vasion " the Federal Government is bound to protect them 
without any request (sec. 119). But it is not to be for- 
gotten, that in the United States it has been laid down, 
that there is a "peace of the United States,"* which 
enables the Federal Oovemmeut to take all steps which 
it may think lit, and which its courts may support, to 
protect the instruments and agencies of the Government. 



' Tht Piunnger Cav, T Howurd 383, per Grier, J. ; Htnderten » 
Yorkaai CKy Lung v. Frretann, M U.S. 275. 
' See the Liipior Prohibilion Cat (ISW), A.C. 34S. 
'lanlftaalt, 135 U.S. 1 : ud aeo ■'« re Ddui. (18M], 158 V.S. W 



S*» 



RELIGION. 307 

and to secure the due observance of its laws. In the 
Commonwealth, the terms, which grant ita powers to the 
ParHameut, enable it to make laws for the " peace, order, 
and good government of the Commonwealth " in respect 
to the matters committed to it, and it is safe to infer 
that it will have powers at least as extensive as those 
of the Federal Government in the United States. The 
functions of the Commonwealth Government are so far- 
reaching and its agencies and instrumentalities so many, 
that internal disorders on any large scale could hardly 
leave the peace, order, and good government of the 
Commonwealth unaffected in regard to them. In such 
a case the Commonwealth Government would intervene 
upon its own initiative. 

LAWS IN KBSPECT OF RELIGION. 

Section 116 contain.s a restriction upon the power of 
the Commonwealth, which is not very aptly placed in the 
chapter on "The States." It provides that "The Com- 
monwealth shall not make any law for establishing any 
religion, or for imposing any religious observance, or (or 
prohibiting the free exercise of any religion, and no 
religious test shall be required as a ((ualification for any 
office or public trust under the Commonwealth." 

The last provision no doubt imposes a restraint on 
power, and the prohibition of laws " for establishing any 
religion " possibly prevents appropriations in aid of religious 
Ixxiies. In 1899, an attempt was made, under a similar 
provision in the United States Constitution, to prevent 
the execution of an agreement with the Providence 
Hospital at Washington, a body incorporated by Act of 
Congress, whereby that body was to receive certain sums 
of money voted by Congre.sB for providing an isolating 
building. It was contended that, as the institution was 
governed and maintained by Koman Catholics, this was 
aid to a sectarian institution and was a law respecting 
an establishment of religion. There was no suggestion 
that the benefits of the hospital were confined to any 
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sect, and the Court held, that the fact that the hospital 
was controlled by a sect waa immaterial in the case of 
a body which had been incorporated, so long as the 
management was in accordance with the constitution of 
the body. The grant, therefore, waa held to be lawful.' 
In the Mormon case,* where the provisions against 
prohibition of the free exercise of any religion was relied 
on, the Court held that " a person's religious belief could 
not be accepted as a justification for his committing an 
overt act made criminal by the law of the land." The worda 
" or for imposing any religious observance " are new. The 
Convention was informed that, on the Btrength of a 
decision of the Supreme Court that the United States wen; 
a Christian people. Congress passed a law closing the 
Chicago Exhibition on Simday, "simply on the ground 
that Sunday was a Christian day." It was represented, 
that the words in the preamble of the Commonwealth 
Constitution, " humbly relying on the blessing of Almighty 
Ood," might give some support to similar attempts in 
Australia, and accordingly words were inserted to meet 
the danger. The words may have unlooked-for effects. 
If " Sunday closing " is a " religious observance," can 
the Commonwealth close the Custom House on Sunday, 
or refuse a clearance to vessels on Sundays, Good Friday, 
and Christmas Day ? 

SAVTNQ OF STATE LAWS. 
Sec. 108. " Every law in force in a colony wliich ha« 
become or becomes a State, and relating to any matter 
within the powers of The Parliament of the Commonwealth, 
shall, subject to this Constitution, continue in force in the 
State, and until provision is made in that behalf by Th« 
Parliament of the Commonwealth, the Parliament of 
the State shall have such power of alteration and repeal 
in respect of any such law as the Parliament of the colony 
had until the colony became a State," 

' Brad/dd t. SoUrin (1889), 175 U.S. 291. 

■ Cniitd Slalet t. A;y)io/d> (13TN), 98 U.S. 146. 
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This sectioD may be compared witli the common pro- 
vision in the Constitution Acts of the Colonies, saving 
existing laws until altered or repealed by the new legis- 
lature (e.g. Constitution Act of Victoria, 1855, section xl). 

The effect of the Constitution upon certain existing laws 
of the States has already been referred to in considering 
the powers of the State Parliament in regard to Taxation, 
and the provisions of section 117. The important words in 
section 108 are " subject to this Constitution," and sections 
11*, 115, 117, and 118 make, or may make, certain existing 
laws of the State of no effect. 

In genera]. State laws will remain iu force after the 
establishment of the Commonwealth, even though they 
relate to matters which are within the exclusive power of 
the Commonwealth Parliament. The various services which 
are taken over by the Commonwealth, and which by section 
5'2 are in the exclusive power of the Parliament, are taken 
over with the State laws thereon : otherwise, there could be 
no administration or control by the Commonwealth Execu- 
tive, for some of them must, and all of them may, be trans- 
ferred before the Commonwealth Parliament has had the 
opportunity to provide for them. But the power of the 
State Parliament to repeal or vary the laws saved is, like 
the -saving of these laws, " subject to this Constitution." It 
is submitted that, where the Constitution has declared that 
the Commonwealth Parliament shall have " exclusive power 
to make laws," the State Parliament cannot alter or repeal 
the laws in force, though The Parliament of the Common- 
wealth has made "no provision in that behalf." The power 
of the Parliament of the Colony, before such colony became 
a State, to alter or repeal such laws included the power to 
supplement them and to substitute others for them. If that 
power is preserved, what is the exclusive power of the 
Commonwealth Parliament ? 




TiiE Conimonwealth of Australia start-s od ite care«r 
circumstances different from those of the United States 
of the Dominion of Canada, in that its territory in 
teriiiinous with the territory of the States, and that 
partition of the Cktntiiient amongst the members of the 
Union leaves no part of it outside the federal syatem- 
Some of the colonies, however, are of unwieldy size and 
pasfless a vast unsettled teriitory, and it has been seen, in 
the History of Federation, that the re -adjustment of 
territory has been mooted from time to time. Thus, with 
eyes on Western Australia and South Australia, it has 
been RU^ested, that such colonies should consent to a 
partition, which would place their unsettled and distant 
territory in the hands of a central fjovemnient for 
benefit of all Australia. Again, in the Colony of Qui 
land, separate and contiicting intere-sts have been develo] 
ami have produced political conditions, which are believed 
to require a division of that Colony into two or thire 
Colonies. The re-adjustment of the boundaries of New 
South Wales and Victoria so as to include the Riverina in 
the latter colony, the ei-ection of a new Riverina colony, 
and the claims of aggiieved areas for separation from an 
unsympathetic capital, are among the political murmuriogii. 
In a country as yet so sparsely settled as Australia, it is 
improbable that the present political divisions are final. 
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In tliese circumstances, there must be provision for the 
surrender of territoriea to the Commonwealth, the re- 
adjustment of existing States, and the erection of new 
States, either by union or sub-division of existing States, or 
by establishment out of territories which have been sur- 
rendered to the Coinuionwealth. 

But, as it is a fundamental principle of the union that 
the " territories of the several existing colonies shall remain 
intact," it is made clear that no State is to be deprived of 
its territory for any of these purposes without its eonseut. 
Two other matters must be remembered. There were 
two colonies — Queensland and Western Australia — whase 
present acceptance of federation was uncertain, and one — 
New Zealand — which had for years dissociated itself from 
the federal movement. It was considered, that the doubtful 
colonies would be more likely to come in at the outset, if 
they ran the risk of getting less favourable terms by delay. 
Accordingly, the Act, unlike the Constitution of 1891, and 
despite the protests of New Zealand at the London 
Conference, distinguishes between Original States and 
Colonies which may be subsequently admitted {section 
vi.). Finally, it was recognized that the Commonwealth 
might, like some of the colonies, have dependencies, and 
that it might be entrusted by the Crown with the govern- 
ment of dependent communities not included within the 
territorial limits of Australia, Tasmania, or New Zealand. 

These are the conditions for which provision is made in 
chapter vi., somewhat misleadingly headed " New States." 

Section 122 deals with what the marginal note calls the 
"Government of territories," a tenn which is used, as in 
the Constitution of the United States, to describe territory 
and territorial communities, not forming part of any State, 
but subject to the general government. 

In the United States, the term " Territory " has also 
connoted that the community in question was in a state of 
political pupilage, and that in due course it would come to 
maturity and be received as a State. Accordingly, it has 
been customary to regard the seat of Government — the 
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District of Columbia — as uot included among the "terri- 
tories," and Bome difficulty hoa been felt as to the status of 
the islands acquired by the United Statett from Spain, 
islands whose condition hardly promises that they will 
within any reasonable time become States.' 

The Act by section vi. recognizes the term " Territories " 
as describing a political status, and the Constitution in- 
dicates the manner in which a territory may be constiluted. 
By section 111, the Parliament of a State may surrender 
any part of the State to the Commonwealth, and, upon 
acceptance, such part of the State becomes subject to the 
exclusive jurisdiction of the Commonwealth. The Crown 
may place under the authority of the Commonwealth any 
colony or dependency outside the Commonwealth. For the 
government of these, tlie Parliament may make provision 
by section 122. In one important respect these temtoriea 
differ from the territories of the United States. In 
America, the territories cannot return members to Congress, 
though they are sufferei] to seud delegates who may lay 
tlieir views before the legislature. The Commonwealth 
Constitution enables the Parliament to allow the repre- 
sentation of such territory in either House of The Par- 
liament, to the extent and on the terms which it thinks fit. 
There is another class of territory within the terms of 
section 122 — territory "otherwise acquired" by tlie 
Commonwealth. It is not improbable that this had some 
reference to the power over " treaties," which was in the 
earlier draft of the Constitution. But, as it stands, it 
appears to refer to the seat of Government and all places 
BCi|uired by the Commonwealth for public purposes, which, 
under section 52, are under the exclusive jurisdiction of 
the Commonwealth, and therefore probably no longer \ttat 
of any State, so that their inhabitants enjoy political 
privileges as citizens thereof. 

So far as the government of the territories is concerned, 

' A> to the mMJiiiig knd it>liu of Tcrritorin. >ee ftrticlea Id the Hnmrd 
Late Rtvitv, voL xji., bjr Profeaaar Luigilell. Ur. Randolph, and ProftMOr 
fiddwla. 
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the division of power between Federal and State govern- 
ment of course does not exist ; any institutions, which may 
be set up there, are the creation of The Parliament, in whom 
lies the power of regulation and control. To them are 
inapplicable the rights and duties cast upon States, hence 
they stand, in the main, outside the provisions of the CJon- 
stitution — "the Constitution was made for the States, not 
the territories," is true in the Commonwealth to the same 
extent as in the United States. Thus, suits between a 
resident in a State and a resident in a territory are not 
within federal jurisdiction, and section 117 does not protect 
residents in a territory against disabilities or discrimina- 
tions in the States. 

Of residents in the territories of the United States it is 
said, that " the securities for personal liberty which are 
incorporated in the Constitution were intended as limita- 
tions of power over any and all persons within the 
jurisdiction of the United States." But. as has been men- 
tioned before, such securities are not to be found in the 
Commonwealth Constitution. Section 116, however, is an 
exception, and may fetter the power of The Parliament, 
wherever that power is intended to operate. But the 
suggested limitation in favour of personal liberty, even in 
the United States, rests merely upon dict<t.^ 

NEW STATES. 
By section 121 the Parliament may admit to the Com- 
monwealth or establisi) New States. " Admit to the 
Commonwealth " obviously relates to communities with- 
out the Commonwealth, over which the Parliament has no 
[Kiwer, viz. Colonies such as New Zealand or Fiji. In this 
class of case, the power of admission is, of course, subject to 
the agreement of the community admitted, as signified by 
the authority competent to act therefor, "To establish 
New States" relates to communities within the Common- 



' See Cooluy on Coiulitutional Law, p. 37 ; Amtrifau Iniurawe Coy. v. 
Canter {1838). I Pecera 511 ; Loughborovgh v. Blake (1S20), 5 Wheaton 
317: Mormon Church y. U.S. (ISSS), l.W U.S. I ; Ameriean Fublighing 
Coy. V. FUher, 166 U.S. 464. 
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wealtli, e.g. the territories, which it may be determined to 
raise to the dignity of States (uection 6 of the Act). It is 
probable that The FHrUaiu(>nt cannot convert the seat of 
government, or places acquired for public purposes, into a 
State. The power to convert a Territory into a State, or to 
establish a State in a Territory, may be exercised by The 
Parliament without the concurrence of any other authority. 

By section I ^4, The Parliament may form a new ?»tate by 
separation of temtory from any State of the Common- 
wealth, but only with the consent of the Parliament 
thereof ; or may form a new State by the union of two 
or more States or parts of States, but only with the 
consent of the Parliaments of the State affected. 

In admitting or establishing new States, The Parliament 
may make and impose such terms and conditions, including 
the extent of representation in either House of The Parlia- 
ment, as it thinks fit (section 121). Except so far as 
otherwise agreed or determined, upon such admission or 
establishment, the Constitution will apply to such new State. 



ALTERATION OF THE LIMITS OF STATES. 

It has been seen, that the preaer\'ation of the territoiy of 
the federating Colonies was a primary condition of the 
union, and intercolonial suspicion led to this security being 
sought in very remarkable terms. 

Section 123 confers power upon The Parliament to 
increase, diminish, or otherwise alter the limits of a State : 
but requires, that, for such alteration, as well as for the 
arrangemeats incident thereto, the consent shall be obtained 
not merely of the ordinary authority therein — ^the Parlia- 
ment of the State — but of the electors of the State. The 
result is very curious. The State Parliament may, wjthoat 
any consent of Electors, diminish its territory ; for it is 
expressly authorized by section 111 to surrender any part 
of the State to the Commonwealth. The Commonwealth 
Parliament may immediately transfer the territory eo 
surrendered to another State ; but, in order to make the 
transfer good, the Electors, as well as the Parliament of the 
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State receiving the accession of territory, must assent to 
the "increase" of "its limits." Again, by section 124, a 
State, without any approval of Electors, may be cut asunder 
and made into two or more States, or may lose its separate 
existence altogether by union with another State — in either 
case, no more than the concurrence of the State Parliament 
and the Commonwealth Parliament is required. 

It may be doubted, whether the powers referred to 
exclude all other modes of dealing with the boundaries of 
the States. The Colonial Boundaries Act, 1895, is not 
applicable to the States (section viii. of the Act). But 
there are several other statutory provisions affecting tlie 
boundaries of the Australian Colonies, and it is by no 
means clear, that they all merge in, and are extinguished by, 
the provisions of the Commonwealth Constitution,' Thus, 
it may still be competent for the legislature of New South 
Wales and Victoria, by laws passed in concurrence with each 
other, to dehne in any manner different from that contained 
in IX and I'J Victoria, c. 54, the boundary line of the two 
colonies along the course of the river Murray. Again, by 
the 24 and 25 Victoria, e. 44, § 5, the Govemors of con- 
tiguous colonies on the Australian continent may, with the 
advice of their Executive Councils, determine or alter the 
common boundaries of such colonies, and, on the proclama- 
tion of the Crown, such boundaries as altered shall become 
the true boundaries of the colonies; and, by section 6, pro- 
vision is made for appointing the public debt, and making 
other necessary arrangements on tlie rectification. And, 
while it may be assumed, that the various provisions, en- 
abling the Crown to establisli new colonies in Australia by 
separation from existing colonies, are either spent or repealed 
by implication, it does not appear certain, that the power 
of the Crown to annex portions of one colony to another 
{as under the Western Australian Constitution Act, 1890, 
section (i) is consumed and extinguished by the Con.stitution. 

' See 5 and 6 Vict, c. 76, § 61 ; 13 and 14 Viet. o. 59, % 30 and 34. 
[These Acta ua repeated as to N.3.W.. Victoria, and Weitern AoBtratia 
hy the ConstitutioD Acts of these Colonies " so far u repugnant Cfaereto."] 
18 knd IB Viot., c. 54, g; 5, 6, and 7 : 24 and 26 Vict., o. 44, »9 2. 6, and 6. 




The Bpirit of federaliBm requires, that the Federal part t 
not be at the mercy of the central government. Therefore, 
in no federal 8y»tem is the power of constitutional amend- 
ment left in the principal organ of that government — tht 
federal legislature — save in the German Empire, where, how- 
ever, the predominant Chamber — the Bundesrath — both in 
its constitution and mode of action, is a perpetual iDcmoml 
of confederatism, and affords ample protection to S-iMlt 
rights. There may be, in the constitution itself, an orgaiu- 
zation of the state behind the government, or " the fuuDdeo 
of the polity may have deliberately omitted to provide may 
means for lawfully clianging its bases." A signal instuw 
of the latter course is to be found in the case of llw 
Dominion of Canada, where the fundamental provisioos of 
the British North America Act, 1867, are alterable only by 
the Imperial Parliament. 

In Australia, it was as necessary, as elsewhere, to estabUah 
the federal system upon a basis, which should not be dk- 
turbed by the legislature. But it was uo less an object of 
the founders of the Commonwealth to enlarge the power of 
self-government. The existing colonies had the power 
of amending their own Constitutions, the CommtMiweahh 
must have the power of amending the Commonwealth 
Constitution. One of the most difficult taska, which Um 
Convention had to perform, was to devise a n 
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ing the Conatitution, which ahoulJ make that instrument 
sufficiently rigid to protect the rights of the several States, 
to Necure deliberation before action, and to discourage a 
"habit of mending," which might become a "habit of 
tinkering," but which should at the same time leave it 
flexible enough to recognize, that development is as much a 
law of state life as existence, and to harmonize with the 
spirit of a people, with whom " majoi-ity rule " is the first 
(and sometimes the only) principle of government, and who 
have grown up under a political system, which knows little 
more of the distinction between constituent and legislative 
power than the British Constitution itself. 

In no other matter was so much careful attention 
bestowed upon the methods of other Constitutions, and on 
the lessons to be gained from the experience of the United 
States and Switzerland. The compromise ultimately adopted 
is interesting, both from what it adopts, and from what it 
rejects, of these models.' 

The opening words of section 128 — " This Constitution 
shall not be altered except in the following manner" — 
make it clear, that there ia no alternative method of amend- 
ment, such as might otherwise perhaps have been considered 
to belong to The Parliament under the Colonial Laws 
Validity Act, 1865, and establish the provisions of the 
section as mandatory and not- merely directory. 

The principles of Parliamentary government, of demo- 
cracy, and of federalism, which run through the Constitu- 
tion, are all recognized in section 128. The tradition of 
Parliamentary Government and of Ministerial responsibility 
leaves the sole initiation of amendments with either House 



' The AmericHD flyatem of amendmBnt is eulogized hy Story (Comntenfariu 
oil the CmulitulioK, 9S 1826-1831), ind Judga Cooley [CondUxUicmai Law, p. 
21S) Bpeaks of the "aimple, easy, and peaceful method" of modifying the 
provieionB of the Conititution. On the other hand, Profeuor Burgera 
{Politicui Sckiiti and ComtUiUional Lain, vol. i., pp. 150-154) criticize! the 
ConstitutioD for its overgreat rigidity. Mr. Bryoe diwiawes the Amending 
Power in Tkt American GoaattoniiitaMh, vol. 1. cap. xxxii. For the Swita 
system and its working, aee LoneU'a QowrnmeMa emd Pwriitu in CbnlineiUal 
SuroRe, vol. 2. 
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of The Parliament, and neither the States Legislatures, 
the United States, nor the electors, aa in Switzerland, have 
any direct means of setting the machinery to work. The 
proposed law for the alteration of the Constitution muat be 
passed by an absolute majority of each House n f Pftrliftmnni., 
a provision common to the Constitution Acts of the several 
colonies, and distinguishing measures of constitutional 
amendment in that one respect from ordinary legislation. 
In providing merely for an absolute majority throughout 
this clause and in section 57, the Constitution avoids the j 
reproach of the " excessively artificial majorities " required I 
for each stage in the amendment of the Constitution of the ' 
United States: experience shows that the two-thirds majority , 
ill each House of Congress, and the concurrence of three- i 
fourths of the Slates Legislatures, can rarely be obtained.- ^ 
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e^sgptial in the Commonwealth. In Switzerland, 
one Chamber of the Federal Assembly demands a i 
of the Constitution and the other will not agree thereto, 
the question of revision or not is submitted to the electom, 
and if a majority declares for revision, the Chambers of 
the Legislature have to set themselves to the task. In 
Australia, if one House rejects a proposed amendment passed 
twice by the other with an interval of three months in 
the same or the next session, the Governor-General may 
submit the amendment to the electors for their approval 
The means provided by section 128, for dealing with 
differences between the Houses on amendments of the 
Constitution, are much simpler than those, in section 57, 
relating to ordinary legislation. The reason is that ordi- 
nary legislation is essentially a Parliamentary functioD, 
and the reference to the people is made, only as a last 
resort, after the failure of all other meojis of reconcilement 
Constitutional amendment, on the other hand, is a power 
enjoyed by the people in the ordinary course, and not 
merely as the arbiter between the Housea It was the 
people of the Colonies who adopted tbe Constitution — 
it is the people who should amend. If they abara the 
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power with The Houses of the Parliament, it is as predomi- 
nant partners. Another distinction between sections 57 and 
128 must be noticed. Section 57 applies only to measures 
originating in the House and rejected by the Senate, a 
fact which, it has been observed, is significant of the parts 
which they are respectively expected to play in legislation. 
But the alteration of the federal bargain is a matter in 
which the House of the States may well move : accordingly, 
the "deadlock" provision of section 128 applies to pro- 
posed laws originating in either House and rejected by the 
other. 

When a proposed law has passed the two Houses, it 
has to be submitted in each State to the Electors, qualified 
to vote for the election of Members of the House of Repre- 
sentatives, not less than two nor more than six months 
after ita paasage — times fixed to afford sufficient time for 
the electors to inform themselves of the issue, and to 
prevent undue delay. 

It has been seen, that the Senate, as well as the House, 
is unitary or national in action, in matters of constitutional 
amendment, as well as in matters of ordinary legislation. 
The federal principle received its recognition, as in the 
Swiss Constitution, in the provisions relating to aubmissiou 
to the electors—" If in a majority of the States a majority 
of the electors voting approve the proposed law, and if 
a majority of all the electors voting also approve the 
proposed law, it shall be presented to the Governor- 
General for the Queen's assent." There is to be a national 
majority and a federal majority — a majority of the electors 
of the Commonwealth who have recorded their votes, and a 
majority of the States acting by their electors. 

In determining the national majority, provision is made 
for the fact that, so long as the electoral qualification is 
governed by the laws of the States, and even after a 
foileral franchise is established by the Commonwealth 
Parliament under the saving of section 41, the proportion 
of electors to population in States, which have adopted 
Woman's suffrage, will be about double the proportion 
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in other States. Accordingly, it is provided that, " antil 
the qualification of the electors of members of the House of 
Representatives becomes uaiforni throughout the Common- 
wealth, only one half the electors voting for and against 
the proposed law shall be counted in any State, in which 
adult sufirage prevails." 

Section 128, bo far as we have con-sidered it, provides 
facilities for amendment not to be found in any other 
federal constitution. But thia facility has to be paid for 
by the reservation of certain matters, for which an addi- 
tional consent is recjuired. By Article V. of the Consti- 
tution of the United States, " no State, without its consent, 
shall be deprived of its equal suflrage in the Senate." 
As in the amendment of the Commonwealth Constitution, 
the States have conceded more to the national principle 
than have the States in America, the Constitution reserves 
more matters for the special approval of the electors of 
the State concerned. It provides, that " no alteration 
diminishing the proportionate representation of any State 
in either House of The Parliament, or the minimum number 
of representatives of a State in the House of Representa- 
tives, or increasing, diminishing, or otherwise altering 
the limits of the State, or in any manner affecting the 
provisions of the Constitution in relation thereto, shall 
become law, unless the majority of the electors voting in 
that State approve the proposed law." 

There is no definition of an "alteration of the Conetita- 
tion," but it is reasonable to conclude, that the terra 
" alteration " was used in preference to the more familiar 
" amendment," in order to denote the widest power of 
change, including the unlimited power of addition to the 
instrument. Broadly, the powers of the Commonwealth, 
as organized behind the Parliament, may be compared witli 
the powers of constitutional amendment possessed by the 
representative legislature-i of the colonies. All constita- 
tional alteration, like all ordinary legislation, must be " for 
the Commonwealth," and no alteration of the Constitution 
may be repugnant to any Imperial Act in operatioa 
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, expressly, or by implication, 
been given by the Imperial 



the Commonwealth, unles 
power over such Act ha 
Pail lament. 

One Imperial Act, operating in the Commonwealth, over 
which the Commonwealth has no power, is the Common- 
wealth of Australia Constitution Act itself, from the 
beginning to the introductory words of section ix. : " Tlie 
Constitution of the Commonwealth shall be as follows." 
Some of these sections are spent, but others remain in 
force. The Commonwealth is established in virtue of this 
part of the Act, and it would appear to be dissoluble 
only by Imperial Act — so far aa the preamble may throw 
light on the Act, it supports this view. The name of the 
Commonwealth, and the operation of the Constitution, and 
the laws of the Commonwealth throughout the Common- 
wealth, are also fixed. "States" and "Original States" 
are defined, and in as much aa the Act speaks of union 
in a " Federal Commonwealth," acme doubt may be enter- 
tained, whether anything may be done which destroys 
the federal character. But the descriptive "Federal Com- 
monwealth " is too vague, it is submitted, to be available 
as a limitation of power; and, indeed, the Constitution itself, 
by section 111 and chapter vi., provides means whereby 
the dual system may be virtually extinguished, by dealings 
between the Parliament and all the States, without any 
resort to the provisions of section 128. 

No part of " The Constitution " is withdrawn from the 
power of the Commonwealth. Indeed, there ia no doubt, that 
the whole Constitution could be repealed under section 128, 
and that without any provision being made to substitute 
anything for it. A few years ago. the Home Rule pro- 
posals of Mr. Gladstone gave great interest to the effect 
of surrendera of power by a sovereign body.^ It seemfl 
an irresistible conclusion, that, as Profes.sor Dicey (Law of 
the Constitution, 5th edition, p. 65) says, " The impossibility 

> See article by Sfr Wllliain kaaoa and Profesaor Dicey id the Lav 
Quarterly Rentw, vol. 2, and the apeecheB of Sir Henry James and Mr. 
JoDiei Bryce, HanianPi Dthates, to). 305. 
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of placing a limit on the exercise of sovereignty does 
not in any way prohibit, either logically, or in matter of 
fact, the abdication of sovereignty." 

The special provision, protecting the representation and 
the territory of the States, presents some difiicultiea. Might 
not the clause itself be rei>ealed by the ordinary process of 
constitutional alteration, thus leaving the road open for a 
further alteration, diminishing the representation or the 
territory ? To prevent such a course, from which — if we 
might adopt the principles applicable to the Articles of 
Companies and other Associations — the character of the 
Constitution, as a compact, would not protect it, arc added 
the wonis, " or in any other manner affecting the provisions 
of the Constitution relating thereto," the effect of which 
appeai-s to be to put the clause itself under the protection, 
which is afforded by requiring the assent of the electors of 
all the States affected. 

It is to be observed, that the last clause of section 128 
relates only to alterations of the Constitutioii. It is obvioiu, 
that the " proportionate representation " of States, in one 
sense of the term, will be affected by the operation of the 
Constitution itself. Thus, every admission of a new Stat« 
with representatives in the Parliament diminishes the 
proportion of the whole numbers of members returned by 
any particular State to Senate and House. Again, the 
natural increase of population will serve to increase the 
representation of some States in the House, and diminish 
that of others ; so that the " proportionate representation " of 
a State, whether we regard that term as describinga relation 
to the whole number, or a relation to the otlier States, will be 
affected. But such a result is in accordance with the 
Constitution, and it is only the mode by which this adjust- 
ment is effected (section 24), which is protected by the last 
clause of section 128. 

Similar observations apply to the provisions concerning 
the limits of States. We have seen, that the Constitution 
confers several powers of affecting the State.s' limits. These 
require the assent, or the action, of the State Parliament, 
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and, in one case, the Electors of the State (section 123) ; and 
there was some apprehension, that the integrity of States 
territory might be invaded by an alteration of the Con- 
stitution repealing the requirement of the consent of the 
State. Accordingly, it is provided, that any such alteration 
of the Constitution is valid, only with the consent of the 
State to be affected. 




CONCLUSION. 



The Constitution of the Commonwealth of Australia coii- 
tftina few evideocea of that experiiuentaliam, for which the 
politics of the Colonies have become Famous. Far from 
disdaining precedent, the founders of the Constitution 
availed themselves to the full of the opportunities, ofTered 
by modem literature, for a compari.son of existing Con- 
stitutions ; and the Constitutions thi-oughout bear the 
impress of this study. The absence of any obvious cause 
imperatively calling for immediate unioQ, such as has in 
every other instance of federal union determined action, 
allowed her a singular freedom of choice in working From 
her models. 

The natural model for the union of a group of British 
Colonies would have been the Dominion of Canada, which, 
in its preamble, recites the desire of the Provinces to be 
united into one Dominion " with a Constitution similar in 
principle to that of the United Kingdom." But the form 
of Canadian union was determined by special circumstances, 
both internal and external, very ditTerent from any which 
exist in regard to Australia. In the first place the funda- 
mental character of the Dominion — the possession of the 
residuary power by the Doiuinion Legislature, and the 
subordination of the Provinces to the Dominion Govern- 
ment — was the natural outcome of the existing consolida- 
tion of the Provinces of Upper and Lower Canada. Just is 
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the same way, if the policy of " Home Rule " all round 
were applied in the United Kingdom, we should expect to 
find residuary power and some controlling power in the 
Imperial Parliament and the Imperial Government. In the 
second place, ifc must be remembered that the years 1864- 
1867, during which the Canadian Constitution was taking 
shape, were years full of lessons from the neighbouring 
union. The War of Secession had discredited the principles 
of disintegration, upon which the Constitution of the United 
States was based ; and the victorious States of the North 
were engaged in re-establishing their Constitution upon a 
basis, which greatly increased the central power, and might, 
indeed, but for the restrictive interpretation of the Supreme 
Court, have given to Congress a general controlling power 
over the State.^ 

If the federalism of Australia is the federalism of the 
United States and not that of Canada, the Parliamentary 
Government, which England has given to her Colonies and 
to Europe, is firmly rooted in the Constitution. That 
Cabinet Government presents singular difficulties, as applied 
to the federal system, ia obvious, and, in 1S91, there were 
grave doubts whether it could be a durable institution even 
in the single colonies. The great importance of administra- 
tive capacity and experience, in such communities as 
Australia, make it intolerable that affairs should be carried 
on with the ever-shifting personnel supplied by Parlia- 
mentary exigencies. But, since 1891, a great change has 
come over the politics of Australia and New Zealand ; in 
every colony, long tenure of ofEco and stability of govern- 
ment have superseded the kaleidoscopic movements of a 
few years ago, and in Australia not less than in England, 
men ask — Where and what is the Opposition ? There was 
no more notable feature, in which the Convention of 1S97-8 
differed from the Convention of 1891, than in ita un- 
questioning acceptance of the Cabinet system. 

The accomplishment of Australian Federation is not to 

be regarded as an acceptance of any of the schemes of 

■ See the SiavgMtr Houit Coms (1873), 16 Wallace 3S. 
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Imperial Federation, which have been or are in the air — the 
Australian Commonwealth is a measure " for enlarging; th« 
power of self-government." But neither separation nor 
republicanism is to be inferred from the fact, that the 
federalism of Australia is that of the United States and not 
that of Canada, To answer such a suggestion, it is not 
necessary to do more than to point to the spirit of 1S67-70, 
both iu England and the Colonics, and compare it with tlie 
spirit of 1897-1900. In the earlier time, Sir John Mac- 
donald and Mr. W. E. Forstcr stood almost alone, amongst 
the statesmen of the Dominions of the Crown, in a belief in. 
or even a hope for, the establishment of an enduring Empire 
under the Crown, upon a basis of self-governing com- 
munities. Now, every man, who wishes to vilipend another, 
calls him a "Little Englander." When the Draft Bill of 
1891 was under discussion, objection was often taken to its 
Imperializing tendency. But little was made of 8ucb 
objections in 1898-1899, though the vesting of power in the 
Crown or the Governor- General excited sometimes appre- 
hension of autocratic power amongst people, who were un- 
accjiiaint-ed with constitutional forms. 

In the nitiuber and character of the matters assigned to 
the Federal Parliament, the Australian Constitution follows 
the Dominion of Canada rather than the Unitefl States. 
The Fathers of the American Constitution, Mr. Bryce says, 
" had no wish to proiluce unifonnity amongst the States in 
govenunent or institutions, and little care to protect the 
citizens against abiises of Htate power. Their chief aim 
was to secure the National Government against encroach- 
ments on the part of the States, and to prevent causes of 
quarrel, both between the central and State authorities, and 
between the several States."* But. in the 19th century, 
distance has been constantly shrinking, and divergence of 
laws and institutions, in two great countries whose in- 
habitants have perpetual intercourse, is to-day infinitely 
more inconvenient than the divergences of custom in 
neighbouring localities a few centuries ago. The century 
' Biyce, Amtrican Comnumumilth, voL I., p. 423. 
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has seen the growth of a whole body of law for the settle- 
ment of the conflict of laws and jurisdictions, but it is 
obviously simpler, and more convenient, to go to the root of 
the matter, and establish a uniform law imder a central 
government. Hence the great national states, which the 
political movements of the century have called into exis- 
tence, have made " the law," to a great extent, a national 
law. In Germany, there is a high degree of legal central- 
ization ; the legislative power of the Empire extends over 
the whole domain of ordinary civil and criminal law, and 
this power has recently given a uniform code of laws for 
the Enipire. Canada was quite alive to the defects of the 
United States system in respect to the criminal and private 
law, and, accordingly, vested in the Dominion Parliament 
power over criminal law and procedure, over the laws of 
marriage and divorce, and over a large part of commercial 
law. Australia has shown even greater anxiety than 
Canada for uniformity of law; for, though criminal law is 
not mads a Commonwealth matter, the Commonwealth 
Parliament has wider powei-a over family and commercial 
law than has the Dominion Parliament. But neither in 
Canada nor in Australia do we find the legal centralization 
of Germany. 

The predominant feature of the Australian Constitution 
is the prevalence of the democratic principle, in its most 
modem guise. 

It ia true, that, in a federal government, the simple 
democratic plan of pure majority rule must make compro- 
mises with the principle of State right. But that is 
the only compromise which it makes in Australia. The 
federalism of Australia is the federalism of the United 
States ; her democracy is her own. The American Consti- 
tution was ,bom in distrust. To possess power, was to 
abuse it ; therefore, in devising the organs of Oovemment, 
the first object was, less to secure their co-operation, than to 
ensure that each might be a check upon the natural 
tendencies of the other. Large states, where the central 
power is far oS, were more dangerous to liberty than 



small states, where popular control was more readily 
exerted ; therefore, central power was to be no {jreater Uion 
was absolutely necessary for security against ext«mi] 
attack and internal diaaension. And the masim, " Trust in 
the People," carried the Fathers of the Constitution bnl 
a little way on the democratic road. Direct participation 
by tlie people in the ordinary functions of central gov*ni- 
ment seemed equally impracticable and mischievous. The 
people could, at most, be ciioosers, and. even here, they 
were to act at second-band ; there was to be a College 
of Electors, who should exercise a free judgment in tii* 
choice of a President; the Senators were to be chosen 
by the Legislatures of the States. Thus, the most im- 
portant offices in the Union were to be filled without the 
pressure of popular clamour. The Constitution was ac- 
cepted not by direct vote, but by State Conventions, lUid 
amendments were to be approved either by the StaUa 
Legi.slatures or by States Conventiona The Constitutioa 
of the Commonwealth of Australia bears every mark 
of confidence in the capacity of the people to undertake 
every function of government. In the Constitution of 
the Parliament, in the relations of the Uooses, aod in 
the amendment of the Constitution, the people play a 
direct part. There are no intermediaries in the formatian 
of the Senate; the electors are the arbiters between tbv 
Houses ; there are no conventions of select men to appror* 
alterations of the Constitution. The artificial majorities of 
the American Constitution are not required. The Hystem. 
governing the qualifications of members and electora, is 
dictated by a desire to rest those qualifications upon tbe 
widest possible basis. 

In one notable matter, the Australian Conxtitation 
differs markedly from that of the United States. In 
America, the checks and balances devised by the Fatben 
of the Constitution were deemed an insufficient restraint of 
power, and were immediately supplemented by a compt^ 
hensive Bill of Rights, which placed the liberties of the 
citizen under the protection of the Comititutioa, aod 
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secured them against any attack by the Federal Govern- 
ment. More remarkable still in a federal constitution, 
there were a few provisions protecting the rights of the 
citizens of the States against their own States Govern- 
ment. It need hardly be said, that this spirit of distrust 
has BO grown that the States Constitutions put many and 
varied rights of tlie citizen beyond the reach of the legisla- 
ture, and that the amendments of the Federal Constitution 
which followed the War of Seces.iion afford further 
security to individual right. Fi-oni the Australian Consti- 
tution such guarantees of individual right are conspicuously 
absent. When the Constitution left the Adelaide Con- 
vention, it provided, tliat no State should make any law 
prohibiting the free exercise of any religion (section 109, 
Adelaide draft), and that a State should not deny to any 
person within its jurisdiction the equal protection of its 
laws (section 40). These provisions, however, disappeared, 
and every i-estmint impo.sed by the Constitution upon 
Commonwealth Parliament or State (except the provisions 
of section 116), may be referred to federal needs. When 
it was found, that the section, prescribing uniformity of 
Commonwealth taxation, might be read to protect indi- 
viduals or classes against discrimination, care wa.s taken 
to substitute words of geographical description. The great 
underlying principle is, that the rights of individuals are 
sufficiently secured by ensuring, as far as possible, to 
each a share, and an equal shore, in political power. 

As a federal system is deemed to be favourable to 
political experiments, there is no reason to suppose that 
the States in Australia will be less daring than the 
Colonies have been, in the adoption of " progressive 
measures." It has been noticed, that the apathy of a 
class, which ordinarily gives a more continuous attention 
to politics than any other in Australia, was due to the 
fact, that the earlier programme of federation did not deal 
directly with any matter of " social and industrial reform." 
It follows, that the matters, on which modern legislation 
experiments, remain almost without exception in the 



330 



COKCLCSION. 



exclusive power of the States. The exceptions have beeu 
referred to — iuvalid anJ old-age pensions, and conciliation 
and arbitration for the prevention and settlement of indus- 
trial disputes extending beyond the limits of anyone State. 

Mr. Bryce has pointed out, that local self-government 
and federalism are distinct, and that it is perfectly possible 
to have a veiy high degree of centralization in a federal 
community.* Australia is a signal illustration of tliw 
tmth. Notwithstanding the extensive powers of the 
Commonwealth Government, the States are capable of 
exercising most of the powers of sovereignty, and these 
extensive powers are exei'ciseablo over vast areas, inhabited 
in some cases by a million of people, and capable in some 
cases of sustaining a population infinitely greater. Ab 
Mr. Bryce observes, the sort of local interest which local 
self-government evokes, and the sort of control which 
a township can exercise, is quite a different thing from the 
interest men feel in the atfairs of a large body like m 
State, anil the control exerciseabie over the afTairs of a 
community with a million of people, In the Colonies of 
Australia, such local government as there was, was estab- 
lished by the central authority, and existed as a highly 
artificial, and not veiy robust, product. In addition to 
undertaking many of the functions, which elsewhere belong 
to local governments, the central government also concerned 
itself with works, which, in other lands, fell to private hands. 
Thus, there existed all the conditions of a highly centralized 
government, and the mere transfer of some of the functions 
of the several States to a single authority is. of course, not 
a step towards decentralization. For some time, the States 
of Australia must be classed with the States cliaracterized 
by the centralization of powers. 

As to the future of the Federal Constitution, it has been 
seen that, by the adoption of so flexible a system as that of 
Cabinet Covemment, and by the provision of an ex- 
ceedingly fadle mode of amendment, the founders of the 
Constitution have left ample scope for developmeoL 
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Doubtleee, the Cabinet system, &s applied to Federal 
Govemmeut, will develop new conventions and under- 
standings, affecting both the constitution of Ministries and 
the relations of the Houses of the Parliament. It has been 
remarked, that, in America, federalism acts injurioasly upon 
the filling of public oiEces, since, in addition to consiilering the 
claims of individuals, it is neccssaiy to placate the States by 
making some attempt at a fair distribution of offices amongst 
them. Alreaily there are indications, that, in Australia, the 
same tendency will be at work to re.strict choice. 

It is the experience of Federal Government in the Unit&l 
States, in Germany, and iu Switzerland, that, with or 
without any amendment of the constitutional law, the 
national government grows in power. If, in Canaila, the 
provincial power has been found to be greater than was 
contemplated by the founders of the Constitution, it must 
be remembered, that thi.s has been the outcome of inter- 
pretation by an external tribunal — the Pri^'y Council — 
rather than the course of natural development in Canada, 
and that the Hberal view, which has been taken of the 
power of the Province, has been f(reatly aided by the fact, 
that the Dominion Executive haa a controlling power 
enabling it to check the abuse of provincial power. In 
Australia the great and numerous powers conferred upon 
the Commonwealth Government may for a coni^iderable 
time be deemed sufficient, yet the very extent of jwwer is 
fme great fact which makes for increase. 

In the United States, and in Canada, the development of 
the Constitution has been, less by formal amendment, than 
in the way of Judicial decision. It has been abundantly 
shown in the United States, that the Constitution is a 
thing of life, with a marvellous capacity for adaptation to 
the ever-changing needs of the mast progressive people of 
a progressive ago, and the process of adaptation has almost 
oniformly resulted in the increase of the [wwers of the 
central government Had there not been this power of 
adaptation, the Constitution would have been a serious 
obstacle to the work of nation-building; for the power of 
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formal amendment ia far too cumbrous a machine for 
eveiy-day needs. 

The great facility, witli which the Australian Constitation 
may be altered, makes it probable, that its development 
will be guided, lesa by judicial interpretation, and more by 
formal amendment, than the development of the Constita- 
tion of the United States. It may be expected, too, that 
the Conrte wilt construe the Constitution in a stricter spirit 
than has been common in America. They are not likely 
to lose sight of Marshall's warning : ^ " We must not forget 
that it is a Constitution we are expounding"; nor will they 
forget, that, in the interpretation of an instrument of 
government, there must be " the combination of a lawyer's 
rigour with a statesman's breadth of viewa" But the 
most important judgments of the Supreme Court of the 
United States have been given under a deep sen.se that 
their couBtnictiou was for all practical purposes final, and 
that the amending power was not available to mitigate the 
effects of their decision, Tlie Au.stralian Constitution is 
bom in an age of legislation, and Courts will be more free 
to say, as to the Constitution, what they frequently say as 
to ordinary statutes — " It is our duty merely to declare 
what seems to us to be the law. If we are wrong, or if 
the consequences of the law as so declareil are mischievous. 
tJie law can be altered." So great indeed are the facilities 
offered by section 128 for altering the Constitution, that 
very competent expositors* have suggested, that, in the 
event of a difference between the Houses, it may be more 
convenient to pass ordinary legislation as an alteration of 
the Constitution under section 128, than to resort to the 
more elaborate " deadlock " machinery of section 57. Such 
a course may be possible, but, if it is adopted, it will lead to 
a "habit of tinkering" with the Constitution, which will 
give that instrument a portion in the national polity, very 
different from that, which has been won by its great proto- 
type, the Constitution of the United States. 

< M'Cydiofh 1. Maryland (1819), 4 WhuatoD 316. 

'Mr. J. A. Iiaics (Actornejr.Oenerftl for Viatoria)aiid Mr. J. E. MMktK.. 
Mdhoumt AiK. Mond»y, Jnly lOth, "™ 
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AN ACT TO CONSTITUTE THE COMMONWEALTH 

OF AUSTRALIA A.D.IW. 

[9(A July, 1800.] 
Whbrkas the people of New South Wales, Victoria, South 
Australia, Queenslaud, aud TasmauLa, humbly reljriug ou the 
blessing uf Almighty God, have agreed to unite in one indissoluble 
Federal Commonwealth under the Crowu of the United Kingdom 
of Great Britain and Ireland, aud under the Constitution hereby 
eatablished : And whereas it is expedient to provide for the 
admissiou into the Commonwealth of other Anatralasian Colonies 
and possessions of the Queen : Be it therefore enacted by the 
Queen's Moat Excellent Majesty, by and with the advice and 
consent of the Lorda Spiritual and Temporal, and Commone, in 
this present Parliament assembled, and by the authority of the i 

same, as follows : 

I. This Act may be cited as the Commonwealth of Australia Bhort Utl*. 
Constitution Act. (78.) 

II. The provisions of this Act referring to the Queen shall Ant to oitond 
e.ttend to Her Majesty's Heirs and Succesaors in the Sovereignty su™»r«f 
of the United Kingdom. (63.) 

III. It shall be lawful for the Queen, with the advice of the PRuiBButlan al 
Privy Council, to declare by Proclamation that, on and after a day ''™"' 
therein appointed, not being later than one year after the passing 
of this Act, the people of New South Wales, Victoria, South 
Australia, Queensland, and Tasmania, and ids", if Her Majesty is 
satisfied that the people of Western Australia have agreed thereto, 
of Western Australia, shall be united in a Federal Commonwealth 
under the name of the Commonwealth of Australia, But the 
Queen may, at any time after the Proclamation, appoint a 
Governor- General (230) for the Commonwealth. 

IV. The Commonwealth shall be established, and the Constitu- Cdmtiie 
tion of the Commonwealth shall take effect, on and after the day so " '"'' 
appointed. But the Parliaments of the several Colonies may at 
any time after the passing of this Act make any such laws, to come 
into operation on the day so appointed, as they might hnve made if 
the Constitution had taken effect at the passing of this Act. 

V. This Act, and all laws made by the Parliament of the Com- OpcntlaDAtth 
monwealth under the Coostitution, shall be biiidiiig un the Courts, uidUn 
Judges, and people of every State, and of every part of the 
Commonwealth, notwithstanding anything in the laws of any 
State (81); and the laws of the Commonwealth shall be in force 
on all British ships, the Queen's ships of war excepted, whose first 
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port of clearance and whose port of destination are in tbe OomiiUHi- 
weaith. (63, 65, 134, 170.) 

YI. "The Commonwealth" shall mean the Commonwealth of 
Australia as established under this Act. 

"The States" shall mean such of the ColooieB of New South 
Wales, New Zealand, Queensland, Tsamania, Victoria, Weatern 
Australia, and South Australia, including the Northern Territory 
of South Australia, as for the time being are parU of the Common- 
wealth, and Bueh Colonies or Territories (C3, 311) as may be 
admitted into or established by the Commonwealth aa Slatea 
(314); and each of such parts of the Commonwealth shall be 
■ called a " State." 

"Original States" (311) shall mean such States as are parts of 
the Commonwealth at its establishment. (63, 6^, ITO.) 

VII. The Federal Council of Australasia Act, 1BS5, is hereby 
repealed (159); but so as not to affect any laws passed by the 
Federal Council of Australia and iu force at the establishment of 
the Commonwealth. 

Any such law may be repealed as to any SCat« by the Parliament 
of the Commonwealth, or as to any colony not being a State by the 
Parliament thereof. (63.) 

VIII. After the passing of this Act the Colonial Boundaries Act, 
t, inOfi, shall not apply to any colony (315) which becoiuea a State 

of the Commonwealth ; but the Commonwealth shall be taki 

be a self-governing colony for the purposes of that Act. (63, 

16fl.) 

IX. The Constitution of the Commonwealth shall b« a 
(70): 

THE CONSTITimoN. 
This Constitution is divided as follows : — 
Chapter L — The Parliambst, 

Part I.— General, .... 

Part II.— The Senate, - - - - 

Part III. — The House of Bepreaentatives, 

Fart IV.— Both Houses of the Parliament, 

Part V. — Powera of the Parliament, - 
Chapter II.— The Exeaitive Ooveniment, - 
Chapter III— The Judicature, - 
Chapter IV.— Finance and Trade, 
Chapter V.— The States, .... 
Chapter VI.— New States, ... - 
Chapter VII.— Miscellaneous, 
Chapter YIIL — Attoratiou of the Constitution, 
His Schedule. 
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CHAl'TEIl I. 

THE PARLIAMENT. 

Part I.— GeftsRAi- 

1. The legislative power of llie Conimoiiwealtb ahall be TeBte-l ^ 
in & Fedeml Parliament (82), which shall consiat of the Queen, "" 
ft Senate, and a House of Represeiitativea (92), and nhich ia 
hereinafter called "The Parliament," or "Tlie Parliameut of llie 
Ckimmonweal t h." 

2. A Govenior-Geiieml appointed by the Queen shall be Her g 
Majesty's represenUlive (74, 83) in the Giinni on wraith, aiid shall 
have and ma,j exercise in tlie Coin nion wealth during the Queeu'i 
pleasure, but aubject to thia Constitution, such powers and 
functions of the Queen aa Her Majesty may be pleased to assign 
to him. (92,96,2)8.) 

3. There shall be payable to the Queen out of the Cona'.Iidated »■ 
Revenna Fund of the Cummouwealth, for the salary of the a, 
GoverDor.Genenil, an annual sum which, until the Parliament 
otherwise provides, shall be Ten thousand pounds. (19(1.) 

The salary of a Governor- General shall not be altered during hie 

4. The provisions of this Constitution relating to the Governor- _ 
General extend and apply to the Governor-General for the time 
being, or such person as the Queen may appoint to administer the 
Oovemment of the Commonwealth; but no such person shall be 
entitled to receive any salary from the Commonwealth iu respect 
of any other office during his adnuniatratiou of the OoTemment of 
the Commonwealth. (93.) 

5. The Giivemor-Geueral may appoint such times for holding the 
Msoions of the Parliament as he thinks Bi, and may also from time 
to time, by Proclamation or otherwise, prorogue the Parliament, 
and mav in like manner disaulve the House of Representatives. 

After any general election the Parliament ahall be summoned to 
meet not later than thirty days after the dsy appointed fur the 
return of the writa. (94.) 

The Parliament shall be summoned to meet not later than sii 
munths aft«r the eatabliBhrneiit of the Commonwealth. (04.) 

6. There aliajl be a aesaion of the Parliament once nt least in 
. twelve months shall not intervene between the 



A.D. 1«00. 
4Utlnff to 



every yea 

last Bitting of the Parliamen 

tlie next seasion. (00, 94.) 



il PurlluiiDL 



t sitting i[ 



aSi'u«" ' 
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Part IL— The Sbmatk. 



1 



7. The Senate shall ba conipoaed of genatora for each St«t«. 
directiv chosen by the people of the state (99, 102), voting, until 
the Parliament otherwise provides, as one e1ectJ>rate. (98.) 

But until the Parliament of the Commonwealth otherwise 
provides, the Parliament of the Statt of Queeosland, if that Stiit« 
be an Original State, may make laws dividing the Stat« into 
divisions and determining the number of senators to be chosen for 
each division, and in the absence of such provision the State shall 
be one electorate. (9S.) 

Until the Parliament otherwise provides there shall be six 
senators for each Orij^al State. The Parliament may make law* 
increasing or diminishing the nnmber of aenators for each Stat«, 
but so that equal representation of the several Original SUI«> 
shall be maintained and tliat no Original State shall have less than 
six senators. (98, 103.) 

Tlie senators sliall be choaen for a term of six years, (99) and 
the names of the senators chosen for each State shall be certiBed 
by the Governor to the Governor-General. 

8. Tlie qualiSratiou of electors of xenators shall be in eacb State 
that wliich is prescribed by this Constitution, or by the Parliament, 
as the qualification for electors of members of the House of 
Representatives (lOfi); but in the choosing of senators eacb 
elector shall vote only once. {99, IOC, lOS.) 

9. The Farlianiunt of the Commonweatlb maf make lava pre- 
scribing the method of choosing senators, but so that the method 
sliall be uniform for all the States (lOU). Subject to any sneh 
law, the Parliament of each State mny make laws prescribing tba 
method of choosing the senators for that State. (100,) 

The l^liament of a State may make laws for iiet«nnining the 
times and places of elections (284) of s^nntora for the State. 
(UX..) 

10. I'ntil the Parliament otherwise provides, but subject to thia 
Constitution, the laws in fotue in each State, for the time being, 
relating to elections (or the more numerous House of the Parliastenl 
of the State shall, as nearly as practii^ble, apply to elections of 
senators for the SUte. (100.) 

H 11. The Senate may proceed to the despatch of businena, notwitli- 
standing the failure of any State to provide for its representation 
in the Senate. (UK.) 

la. The Governor of any State may cause writs to be taaaed for 
elections of senators for the State. In cose of the dissolution of 
the Senate the writs shall be issued within ten days from the 
proclamation of aach dissolution. (100.) 
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13. As eoou aa niaj lie after the Senate first meets, and after iioUtioii of 
each first meeting ot the Senate following a dissolution thereof 

(99), the Senate shall divide the senators chosen for each State 
into two claBsea, aa nearlj equal in number as practicable ; and the 
places of the senators of the first class shall become vacant at the 
expiraliou of the third year (99), and the places of those of 
the second class at the expiration of the sixth year, from the 
beginning of their term of service ; and afterwards the places of 
senatoia shall become vacant at the expiration of six years from 
the beginning of their term of service. 

The election to fill vacant plac 
expiration of which the pUces ar 

For the purposes of this section the term of service of a senator 
ahall be taken to begin on the first day of January following the 
day of his election, except in the cases of the first election and of 
the election next after &ny dissolution of the Senate, when it shall 
be taken to begin on the first day of January preceding the day of 
his election. 

14. Wheuever the number of senators for a State is increased or Further 
diminished, the Parliament of the Commonwealth may make such ^Jt^tion!' 
provision for the vacating of the places of seuatora for the State as 
it deems necessary to maintain regularity iu the rotation. (99.) 

15. If the place of a senator becomes vacant before the expiration CuiibIti 
of his term of service, the Houses of Parliament of the Stale for 
which he was chosen shall, sitting and voting (125) together, 
choose a person to hold the place until the expiration of the term, 
or until the election of a successor as hereinafter provided, which- 
ever first happens (99). But if the Houses of Parliament of the 
State are not in session at the time when the vacancy is notified, 
the Governor of the State, with the advice of the Executive 
Council (296) thereof, may appoint a person to hold the place 
until the expiration of fourteen days after the beginning of the 
next session of the Parliament of the State, or until the election 
of a successor, whichever first happens. (100.) 

At the next general election of members of the House of Repre- 
sentatives, or at the next election of senators for the State, which' 
ever first happens, a successor shall, if the term has not then expired, 
be chosen to hold the phice from the date uf his election until the 
expiration of the term. (100.) 

The name of any senator so chosen or appointed shall be certified 
by the Governor of the State to the Governor-General. (99.) 

16. Tlie qualifications of a senator shall be the same as those of Qiutliaatiomot ] 
a memtier of the House of Representatives. (99, 105, 110.) "*"* ' 

17. The Senate sliall, before proceeding to the despatch of any BiHthmof 
other business, choose a senator to be the President of the S«nat« ; °° ' 
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and as often as the Office of l^siiteut l>ecome8 vacant thft | 
shall again choose a senator U> be the President. (100.) 

The President shall ces^e to hold his office if he cease 
senator. He may be removed from office by a vot« of the 8 
or he may resign his office or his seat by writing addressed to the 
Govemor-General. (100.) 

AjMnreof 18. Before or during any absence of the President, the Senate 

may chnose a senator to perform his duties in his absence. 

Roaipuittuu ol 19. A senator may, by writing addressed to the President, or to 
the Governor-General if there is no President or if the President 
is absent from the Commonwealth, resign his place (1L>0), which 
tItereiipoD ahall become vacant. 

Vicmtyb)- 20, Tlie place of a senator ahull become vacant if for two 

consecutive months ot any session of the Parliament he, witliout 
the pennissioB of the Senate, fails to attend the Senate. (100.) 

Vncmcjtobe 21. Whenever a vacancy happens in tlie Senate, the President, 

or if tliere is no President or if the President is alweut from the 
Commonwealth, the Governor-General shall notify the same to the 
Governor of the State in the representation of which the vacant^ 
has happened. (99.) 

QiiQcuni. 22. Until the Parliament otherwise provides, the presence of at 

least one-thtitl of the whole number of the senators shall be 
necessary to constitute a meeting of the Senate for the exercise of 
its powera. (98.) 

23. (Questions arising in the Senate shall be deteimined by a 

vatiDgin majority of votes, (98); and each senator shall have one vale 

*'°"'" (98). The President ahall in all cases be entitled to a vole 

(100); and when the votes are equal the question shall paaa in 
the negative. (100.) 



RETiiBnm- Part III. — The HonsE of RBrRBSBfiTATiTas. 

CoosOtntlon ol 24. The House of Representatives shall be conii)o8ed of members 
H<^wniailiet. directly chosen by the people of the Commonwealth (103), and the 
number of such members shall be, as nearly as pncticable, twice the 
number of the senators. (102.) 

The number of members chosen in the several SlAtes sb»ll be in 
jiTOportion to the respective numbers ot their people (lOS), and 
shall, until the Parliament otherwise provides, be determined, when- 
ever necjessary, in the following manner :^ 

I. A quota shall be ascertained by dividing the number of (he 
people of the Commonwealth, as shown by the iateat 
sbttistica of the Commonwealth, by twice the Dumber of 
(102.) 
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11. The number of raerabera to be chosen in each State shall be 
determined by dividing the ntiraber of the people of the 
State, as shown hy the latest etatistics of the Common- 
wealth, by the quota ; and if on such division there ia a 
remainder greater tliaii one-half of the quota, one more 
member eliall be chosen in the State. (102.) 

But notwithstanding anything in this section, five members at least 

ahall be choaeu in each Original State. 

25. For the pnrposeH of the last section, if by the law of any State PtptIiJoq ■■ to 
all persons of any race are disqualified from voting at elections for qiuuaod tmm 
the more numerous House of the Pajliament of the State, then in "'*"'8' 
reckoning the number of the people of the State or of the Common- 
wealth, persons of that race resident in that State ahall not be 

counted. (102.) 

26, Notwithstanding anything in section twenty-four, the num. RerrBaentallia 
ber of nienibera to be chosen in each State at the first election shall FuUuusat. 
be as follows : 

New South Wales, . - - . Twenty-three ; 

Victoria, Twenty ; 

Queensland, Eight ; 

South Australia, - - . . Six ; 

Tasmania, Five ; 

Provided tliat if Western Australia is an Original State, the num- 
bers shall be as follows ; — 



New Sonth Wales, - 
Victoria, - 
Queensland, ■ 
South Australia, 
Western Australia,- 
Tasmania, 
27. Subject to this Constitution, 
r diminishing the 



Tweuty-sii ; 
Twenty-three; 

Five; 

Five. (103.) 
the Parliament may make iawa Aitanuon gt 
number of the members of the Ili™he^. 
e of Representatives. (103.) 
26. Every House of Representatives sliall continue for three years Duration q1 
from the first meeting of the House, and no longer, but may be na|)rHant>ttT«L 
sooner dissolved by the Governor-General. (lOJ.) 

29. Until the Parliament of the Commonwealth otherwise pro- Electoral 
vides, the Parliament of any State may make laws tor determining 
the divisions in each State for which members of the House of 
Kepresentatives may be chosen, and the number of members to be 
chosen for each division (103). A division shall not be formed 
out of parts of different States. (104.) 

In the absence of other provision, each State shall be one elec- 
torate. (104.) 
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OuttiificBttoB of 30. Until the Pnrliaiiient otherwise provides (106, lOS), the 
qualilication of electors of members of the House of Repreaenttttn* 
sh&Il be in each State that which is prescribed bv th« law nf \iif 
Stat« as the qualiGcaliun of electora of the more numerous Hauie of 
Parliament of the State (106); but in the choosing of memlKn 
each elector shall vote only once. (106, 108, 10&.) 
AppUcatiaD of 31. Until the Parliament otherwise provides, but subject to thi* 
"'■ Constitution, the law in force in each State for tli* time beiiu; 
relating to elections for the more numerous House of the Puli»- 
ment of the State shall, aa nearly as practicable, nppiv to el«etioa> 
in the State of members of the House of BepreitentatirM. (lOft.) 
Write lorKoaeral 33. The Governor-General in Council may tmnae writ« Ui tw 
issued for ^neral elections of merobere of the House of RcpresMM- 
tives. (104.) 

After the first general election, the writs shall be iasued witUt 
t«n days from the expiry of a House of Bepresent«(iv«B, or from 4» 
proclamation of a dissolution thereof. (104.) 
Wrtt» for 33. Whenever a vacancy happens in the Houm of Repre«CDt«tlir«^ 

'''°^'^" the Speaker shall issue his writ for the election of > new roraibn^ 

or if there is no Speaker, or if he is absent fn)ni the CommnnwMlth, 
the Oovenior'General in Council may iwue tlie wriL (1<)A.) 
QiisUficatiolu of 34. Until the Parliament otherwise providps, the qnalificatiiiM tt 
"°"^™' a member of the House of Eepreaentatives alrnll be as follaws; — 

I, Hemust be of the full age of twenty-one years,«Dil tnuat Iw 
an electorentitled to vote at the election of membenoflk* 
House of Representatives, or a person qualified to btwi 
such elector, and must have been for three y«wa at tfat 
least a resident within the limits of the Comtuoowtkhli M 
existing at the time when he is chosen. (110.) 
II, He must be a subject of the Queen, either ttaturai-boni or 
for at least five yeara natiirHlizeil un'ler a U«r of tlw 
United Kingdom, or of a Colony which has braMM or 
becomes a State, or of the Commonwealth or of a Stals: 

(109, no.) 

35. The Honse of Representatives shall, before pTt>oe«dtltg (s iIm 
despatch of any other business, choose a member to be ~ 
of the House, and as often as the office of Speaker ~ 
the House shall again clioose a member to be the Speaker. (lOO.) 

The Speaker shall cease to hold his office if be ccuca Ui b* a 
member. He way be removed from office by a rote of tlw Hoac; 
or he may resign his ofhce or his seat by writing addreaacd t« ik* 
Governor-General, (105.) 

36. Before or during any absence of the Speaker, the Hou> M 
Bepresentiitives may choose a member to perform bis dntin ia hi» 
absence. 
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37. A member may by writing addressed to the Speaker, or to the RatenatiDn ot 
Governor-General if tliere is no Speaker, or if the Speaker is absent "°" '' 
from the Ckimmoa wealth, resign his place, which thereupon aluJl 

become vacant, (106.) 

38. The place of a member shall become vacant if for two con- VBamoyby 
secutive monihe of any session of the Parliament he, without the 
permission of the House, fails to attend the House. (lOS.) 

39. Until the Parliament otherwiee provides, the presence of aX Quorum, 
least one-tliird of the whole number of the members of the House of 
Pepresentatives shall be necessary to constitute a meeting of the 
Hovise for the eiereise o( its powers. (104.) 

40. Questions arising in the House of Representatives shall be Voting in Hooia 
determined by a majority of votj^a other than that of the Speaker, wt^'"™'^ 
The Speaker shall not vote unless the numbers are equal, and then 

he shall have a casting vote. (105.) 



Part IV.— Both Hoosks of thb Parmament. okThh 

41. No adulc person who has or acquires a right to vote at elec- lUghtof oieciorB 
tions for the more numerous House of the Parliament of a State, " 

shall, while the right continues, be prevented by any law of the 
t'ommon wealth from voting at elections for either House of the 
Parliament of the Co mm mon wealth. (106, 109, 110, 319.) 

42. Every senator and every member of tlie House of Representa- oath nr 
tivea shall before taking his seat make and subscribe before the aiiegisace. 
Governor- General, or some person authoviKed by him, an oath or 
affirmation of allegiance in the form set forth in the Schedule to 

this Constitution. (113.) 

43. A member of either House ot the Parliament shall be MBmbmoroiiB 
incapable of being chosen or of sitting as a member of the other forotberr^ 
Ho,.,.. (111.) 

44. Any person who— 
I. Is under any acknowledgment of allegiance, obedience, or 

adiierenue to a foreign power, or is a subject or a citizen 
or entitled to the rights or privileges of a subject or a 
citizen of ft foreign power (111) ; or 
II. Is attainted of treason, or has been convicted and is under 
sentence, or subject to be sentenced, for any offence 
punishable under the law of the Commonwealth or of a 
State by imprisonment for one year or longer (111) : or 

III. Is an undischarged bankrupt or insolvent (tl2) : or 

IV. Holds any office of profit under the Crown, or any pension 

payable during the pleasure of the Crown out of any of 
tlie revenues of the Commonwealth (112) : or 

V. Has any direct or indirect pecuniary interest in any agree- 



L 



H ment with the public service of the CommoDWMltfa, 

H otherwise than as a inember aud in common with thi 

H other members of an incorporated company eonaating at 

H more than tweiitj'-fiTe persoiiB (112) : 

" Bhall be incapable of being chosen or of Bitting as n Benntor (IIS) 

or a member of ihe Honae of fiepreaentatives. (1 12.) 

But Hub-aeetion iv. does not apply to the otKce of any of th» 
Queen's Ministers of State for the Commonwealth (313. 886), 
or of Any of the Qtieen's Ministers for a State (31S), or to the 
receipt of pay, half-pay, or a pension by any person as ui offiocror 
member of the Queen's navy or army, or to the ruceipt of fmj u 
an officer or member of the naval or military forces of tlh« 
Commonwealth by any person whose services are not vkoIlT 
employed by the Commonwealth. (112.) 
A.D. 1900. 45. If a aenator or member of the House of Representative*— 

bappeaioKot 1- BecoDies subject to any of the disabilities mentjonnl in At 

di«j.iriifi=.tior, i^j precetUng section : or 

It. Takes the bene&t, whether by as.'ignment, compoMtion, ot 
otherwise, of any law relating to bankrupt or inaalrui 
debtora : or 
III. Directly or indirectly takes or agrees to take any fee or 
honorarium for services rendered to the Communweeltb, 
or for services rendered in the Parliament to any perKM 
or State : 
liis place ahaU thereupon become vacant. (101, 112.) 
PeDoity lor 46. Until the Purliament otherwise provides, any person deeland 

diiqu^iaed!' ^y ^^'^ Constitution to be incapable of sittiug as a senator or ■« • 
member of the House of Representatives shall, for every day on 
which he so sits, be liable to pay the sum of one hiiiidreii poiiudB 
to any person who sues for it in any couil of competent jorudic- 
tion. (112.) 
Diipuisd 47. Until the Parliament otherwise provides, any queatiua 

elections. respecting the qualification of a senator or of a member of lh« 

House of Representatives, or respecting a vacancy in either Home 
of the Parliament, and any question of a disputed election ta dtfatr 
House, shall be determined by the House in which the qawtiott 
arises. (113.) 
Aiiomini^o to 48. Until the Parliament otherwise provides, eacb Mnalor and 

each member of the House of Representatives shall r«oef*a •■ 
Allowance of Four hundred pounds a year (193), t<i be ndbomi 
from the day on which he takes his seat. (113.) 
PrivUcgct, etc., 49. The powers, privileges, and immnnitics of the Senat* and 
of the House of Represeutattves, aud of tiie memtieiB and thm 
committees of each House, shall be such as are declu«d bv tbe 
Parliament, and until declared shall be thoae uf the Ohbmoks 
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House of Parliament of the Uiiiteil Kingdom, aiid of ite members 



iiid commttteea, 
(114.) 

50. Each Hou8 

with reapect to : 

I. The mode 

may be 



estAblialimeiit of the Commonwealth. 



of the Parliament may make rules and orders BuIm •nd 



which its powers, privileges, aud immunities 
'cised and upheld : 
The order and conduct of ita business and proceedings either 
separately or jointly with the other House. (115.) 



Part V.— Powers or thb Parliament. ''pra^.ii' 

51. The Parliament shall, subject to this Constitution, have Logtolattia 
power to make laws for the peace, order, and good government of Fu-Unmitit 
the Cooimonwealth with respect to (82, 128, 131, 136) : 

I. Trade and commerce with other countries, aod among 

(198) the States (143, 180, 197, 290) : 
[1. Taxation (297) ; but so as not to discrimiuBte (184) between 
States (282) or parts of Stales (131, 180, 181] : 

III. Bounties on the production or export of goods, hut so that 

such bounties shall be uniform throughout the Common- 
wealth (131, 180): 

IV. Borrowing money on the public credit of the Common- 

wealtli(i80): 
V. Postal, telegraphic, telephonic, and other like services 

(148) : 
VI. The naval and military defence of the Commonwealth and 
of the several States, and tlie control of the forces to 
execute and maintain the laws of the Common wealth 
(Ul): 
TIL Light-houses, light-ships, beacons and buoys (14S) : 
Tin. Astronomical and meteorological observations (142) : 
IX. Quarantine (Ua): 
X. Fisheries in Australian waters beyond territorial limits 

(143): 
XI. Census and statistics (142) : 
XII. Currency, coinage, and legal tender (149) : 
Ztii. Banking, other tbau State banking; also State banking 
extending beyond the limits of the State coiicemed, the 
incorporation of banks, and the issue of paper money 
(146, 198); 
XIV. Insurance, other than State insurance ; also State insoraoce 
extending beyond the limits of the State concerned 
(146): 
XV. Weights and measures (146): 



xxvu. 

XXVIII. 

axix. 
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BIUh of «schauge and promissory notes (146, 19B): 

Bankruptcy and insolvency (146, 198): 

CopyriffhtB (147, 148), patents of inventions and d«sig 

and trade marks (147, 148) ; 
Naturalization and aliens (144) : 
Foreign corporatioDK, and trading or financial corporati 

formed within the limits of the Commonwealth (148) : 
UarriaKe(149): 
Divorce and matrimonial (Misea ; and in relation there 

parental rights, and the custody and goardianshjp 1 

infanta (149): 
Invalid and old-age pensions (156) : 
The service and execution throughout the Commonwei 

of the civil and criminal (156) process and the jwi 

menu of the courts of the States (152, 156, 157): 
The recognition throughout the Commonwealth of thelaWI 

the public acta and records, and the judicial proceedio 

of the States (152, 155-167): 
The people of any race, other than the aboriginal t 

any State, for whom )t is deemed necessary to 1 

special laws (144): 
Immigration and emigration (144) : 
The influx of criminals (144) ; 

External affairs (142) : 

The relations of the Commonwealth with the islands of tht 

Pacific (144, 145): 
The acquisition of property on just terms (159) from 

any Stale or person for any purpose (159) in respect of 

which the Parliament has power to make laws (15») : 
Tlie control of railways with respect to transport for the 

uaval and military purposes of the Commonwealth (l4l): 
The acquisition, with the consent of a State (134), of 

any railways of the State on terms arranged t>etwe«n 

the Commonwealth and the Stat« (157) : 
Railway coustniction and extension in any Stat« with the 

consent (134) of that State (157, 158) : 
Conciliation and arbitration fur the prevention and s«ttl»> 

ment of industrial disputes extending beyond the limito 

of any one Sute (106) : 
Matters in respect of which this Constitution makes provi- 
sion until the Parliament olherwiae provides (106, 160, 

194): 
Matters re ferrinl to the Parliament of the Commouweeltb 
the Parliament oi Parliaments of any State o\ 



by I 



>rSl«tt«, 



but so that the law shall extend only to Stat«s by «rtu 
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Parliatneuta the matter is referred, or which Rfter- 
warde adopt the law (134, 168) : 
xsxviii. The exercise within the Commonwealth, at the request or 
with the concurrence of the Parliaments of all the 
States directly concerned (134), of any power which 
can at the eatabliahment of this Constitution (IQ6) 
be e^ierciaed only by the Parliament of the United 
Kingdom or by the Federal Council of Austmlasia 
(159, 159): 
3CXX1X. Matters incidental to the eiecution of any power vested 
by thJB Constitution in the Parliament or in either 
Hiiuae thereof, or in the Government of the Common- 
wealth, or in the Federal Judicature, or in any 
department or officer of the Commonwealth (90, 
160): 

52. The Parliament shall, subject to this Constitution, have 
exciueive power (135, 136, 309) to make laws for the peace, 
order, and good government of the Commonwealth with respect 
to (162) : 

I. The seat of Government of the ■Commonwealth, and all 
places acquired by the Commonwealth for public purposes 
(71, 162,312): 
11. Matters relating to any department of the public service 
the control of which is by this Constitution (163) trans- 
ferred to the Executive Government of the Commonwealth 
(141, 163, lao, 196): 
III. Other matters declared by this Constitution to be within 
the exclusive power of the Parliament (69, 128, 164): 

53. Proposed Uws (177) appropriating (120) revenue or moneys, poweraotH 
or imposing taxation, shall not originate in the Senate. !''•'' ^^J^Jj 

a, proposed law shall not be taken to appropriate revenue or legKiitioo, 
moneys, or to impose taxation, by reason only of its containing 
provisions for the imposition or ajipropriation of Gnes or other 
pecuniary penalties, or for the demand or payment or appropria- 
tion of fees for licenses, or fees for serrices under the proposed 

The Senate may not amend proposed laws imposing taxation, 
or proposed laws appropriating revenue or moneys for the ordinary 
annual services of the Government (119.) 

Tlie Senate may not amend any proposed law so as to increase 
any proposed charge or burden on the people. (119.) 

The Senate may at any stage return to the House of Represen- 
tatives any proposed law which the Senate may not amend, 
requesting, by message, the omission or amendment of any items 
or provisions therein. And the House of Representatives may if 



HecoismeqdA- 
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it tliiuks fit make i.aj of such omiaBions or amendments, with or 
without niodificatioDft. (119.) 

Except fts provided in this section, the Senate aUall have equal 
power with the House of Representatives in respect of all proposed 
laws. (130.) 

54. The proposed law (ITT) whieh appropriates revenue or 
moneys for the ordioarv annual service* of the Qoremiuent 
shall deal only with such appropriation. (120, 121.) 

55. Iaws (1T7) imposing taxation ahall deal only with the 
imposition of taiatioji (ITS), and any provision therein dealing 
with any other matter ahall be of no effect. 

Iaws imposing titiatioo, exirept laws imposing diitiea of cuslvou 
or of excise, shall deal with one subject of taxatiou only (178), 
but laws imposing duties of ciiHtoms (ITS) shall deal with dntiea 
of customs only, and laws imposing duties of excise ahall de&l with 
■luties of excise only. (130, 121.) 

56. A vote, resolution, or proposed law (ITT) for the appropri*- 
tion of revenue or moneys shall not be passed unless the purpoM 
of the appropriation has in the same session been recommended l»y 
message of the Governor-General to the House in which the 
proposal originated. (9j, 116, 118.) 

57. If the House of Representatives passes any proposed law 
(135. ITT), and the Senate rejects or fails to pass it, or passu 
it with amendments to which the House of Representatives will 
not agree (318), and if after an intervivl of three months (126) 
the House of Representatives, in the same or tlie next sesmon, 
itgain passes the proposed law with or without any amendmeuta 
which have been made, suggested, or agreed to by the Senat«, and 
the Senate rejects or fails to pass it, or passes it with amendments 
to which the House of Representatives will not agree, the Governor- 
General may dissolve the Senate (98, 125) and the House of 
Representatives simultaneously (90). But such diaaoliition shall 
not take place within ail months before the date of the expiry of 
the House of Represents tivea by effluxion of time. 

If after such dissolution the House of Representatives again 
passes the proposed law with or without any amendments wbi^ 
have been made, suggested, or agreed to by the Seiute, and tho 
Senate rejects or fails to pass it, or {lasses it with amendments to 
which the House of Representatives will not agree, the Oovemor- 
General may convene a joint sitting of the menibera of the Seoato 
and of the House of Hepreaentatire^. (12^i.) 

The members present at the joint sitting may deliberate and 
sliall vote together upon the proposed law as last proposed by th* 
House of Representatives, and upon amendments, if any, whkb 
have been made therein by one House and not agreed to bf IT 
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other, and laiy such ameDdments which sre affirmed b>- an absolute 
majority (318) of the total number of the memberB of the Senile 
and House of Representatives, shall be taken to have been carried, 
and if the pro|x>sed law, witli the ninendmeiits, if any, ao carried ia 
affirmed by an absolute majority of the tfltal number of the members 
of the Senate and House ot BepreBenWtiveB, it shall be takeu to have 
been duly passed by both Housea of the Parliament, and shall be 
presented to the Grovernor-General for the Queen's aaseat. (126, 
319.) 

56. When a proposed law (177), passed by both Houses of the Roymiii 
Parliament is presented to the Govern or- General for the Queen's 
assent, he shall declare, according to his discretion (95), but sub- 
ject to this CoQBtitubioD (SO, 96), that he aaseots in the Queen's 
name (95), or tliat he withholds assent, or that he resei-vea the law 
for the Queen's pleasure. 

The Governor-General may return to the House in which it r 

originated any proposed law so presented to him, and may transmit q^^oi. 
therewith any amendments which lie may recommend and the """"^ 
Houses may deal with the recommendatiou. 

09. The Queen may disallow any law (178) within one year from Di«lla«no«b|f I 
the tiovemor-GenerBl's assent, and such disallowance on being made 
known by tlie Govemor-Grneral, by speech or message to each of 
the Houses of the Parliament, or by Pruoluniation, shall annul the 
law from the day when the disallowance is so made known. (97.) 

60. A proposed law reserved for the Queen's pleasure shall not Btgniaation o* 
have any force unless (17^1) and until within two years from the '^ 
day on which it was prenented to the Oovemor-Geueral for the ' 
Queen's assent the Govenior-General makes known, by speech or 
message to each of the Houses of the Parliament, or by Proclama- 
tion, that it has received the Queen's assent. (247.) 



CHAPTER II. ci^i^u. 

THE EXECUTIVE GOVERNMENT. (213.) QoTR^iniT. 

61. The executive power of the Commonwealth is vested in the Ei«uiive 
Queen (215) and is exercisable by the Governor-General as ihe 
Queen's representative (93), and extends to the execution and 
maintenance of this Constitution (80), and of the laws of the 
Commonwealth. (82. 213, 217, 219.) 

62. There shall be a Federal Executive Cuuncil to advise the F«1m»1 Exmu. 
Governor-General in the government ot the Commonwealth (3£5), 

and the members of the Council shall be chosen and summoned by 
the Governor-General and sworn as Executive Councillors (225), 
and shall hold office during his pleasure. 
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63. The provisionB of this CouHtitiitioii referring to the Govemor- 
Genera.) in Conncil sh&ll be constnied aa refei'rin^ to the Govemor- 
Generai acting with the advice of the Feiiersl Executive CbunciL 
(£24. B28.) 

64. The Governor-Gen em I (225) uift^ appoint officer* to ^d- 
minister such departments of State of tlie Commonwealth >u the 
Governor-General in Council raa.y establiBb. (2S6.) 

8uch officers ahall liold office during the pleasure of the Qovernor- 
General. They iball be membera of the Federal Executive Council 
(225), and shall be the Que«n'B MiTiiaters of State for the Common- 
wealth. (215.) 
t After the first general election no Minister of State HhatI hold 
office for a longer [leriod than thi-ee raunths unless he ie or becomes 
a senator or a member of the Houae of Represeiitativea. (90, 
225.) 

65. Until the Parliament otherwise provides, the Ministeiti of 
State shall not eiceed seven in number, and shall hold such offices 
an the Farliameut prescribes, or, in the absence of provisiou, as the 
Governor-General direcU. (90, 226.) 

66. Tliere shall be payable to the Queen, out of the Consolidated 
Kevenue Fund of tlie Oummouwealth, for the salaries of the Miiiia- 
l«r8 of State, an annual sum which, until the Parliament otherwise 
provides, shall not exceed twelve thousand pounds a year. (180, 
S26.) 

'A 67. Until the Parliament otherwise provides, the appointment 

and removal of all other officers of the Executive CJovernnient of 

the Commonwealth shall be vested in the Governor-General in 

(Jbuncil (iSG), unless the appointment is delegated by the 

leral in C'OUiicil or by a Uw of the Commonwealth %a 

e other authority. (»0.) 

\. The command in chief of the naval and military forces of the 
, Commonwealth is vested in the Governor-General (288) as the 
Queen's representative. (93, 222.) 

69. On a date or dates to be proclojmed by the Govemor-Genn«l 
after the establishment of the Commonwealth the following depart- 
ments of the public service in each State shall become transferred 
to the Commonwealth (141) :— 

Po«t«, telegraphs, and telephones (US); 
Naval and military defence (141, 268); 
Light-houses, light-ships, beacons, and buoys (142) ; 
Quarantine. (142.) 
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70. Ill respect of roatten* whieli, under this Constitution, pass to CjiH»iQ pdw 
the Executive Government of the Commonwealth, all powers and toY»tin 
functions which at the establish ment of the Commonwealth are cjonmf.'' 
vested in the Governor of a Colony, or iu the Governor of a Colony 
with the advice of his Executive Council, or in any authority of a 
Colony shall vest in the Governor-General, or in the Governor- 
General in Council, or in the authority exercising similar powers 
ander the Commonwealth, aa the case requires. (S17, 231.) 



tppolntmaDt, 



CHAPTER III. cS;^. 

THE JUDICATURE. TbeJiwo 

71. The judicial power of the Commonwealth shall be vested in a Judicklp 
Federal Supreme Court, to be called the High Court of Australia, "" 

and in such other federal courts as the Parliament creates, and in 
such other courts as it invests with federal jurisdiction (S2). The 
High Court shall consist of a Chief Justice, and so many other 
Justices, not leas than two, as the Parliament prescribes. (2*3.) 

72. The Justices of the High Court and of the other courts created 
by the Parliament — 

I. Shall be appointed by the Governor-General in Council J^f5^^ 

(225,278): "~ 

II. Shall not be removed eicept by the Governor-General in ™™™«"'"™- 

Council, on an address from both Houses of the Parlia- 
ment in the same session, praying for such removal on 
the ground of proved misbehaviour or ineapacity (90, 
278): 
III. Shall receive such remuneration as the Parliament may fix ; 
but the remuneration shall not lie diminisheil during their 
continuance in office. (90, 192, 278, 280.) 

73. The High Court shnll have juriadietiou, with such excepticms ApwlUt* 
and subject to such rennlations (252, 254) as the Parliament pre- tagh Cour? 
scribes (248), to hear and determine appeals from all (246) judg- 
ments, decrees, orders, and sentences — 

1. Of any Justice or Justices exercising the original jurisdiction 
of the High Court: 

II. Of any other federal court, or court exercising federal juris- 

diction (2M) ; or of the Supreme Court of any State 
(261), or of any ntiier court (251) of any State from 
which at the establishment of the Commonwealth an appeal 
lies to the Queen in Council: 

III. Of the Inter-Stale Commission, but as to questions nf law 
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But no exception nr regulation preBcribed by the Parliament 
shall prevent the High Crourt from hearing and determining auj 
appeal from the Supreme Court of a State in any matter in which 
at the eatahliahment of the Common wealth au appeal lies from such 
Supreme Court to the Qiieeu in Council. (246, 2S2.) 

Until the Parliament otherwiae proviilea, the conditions of and 
restrictions on ap|)eals to the Queen in Coiiiicil from the Supreme 
Courts of the several States hIiaI! be nppHc&ble to appeals from them 
to tliB High Court. (246, 248, 252. 254, SGO.) 
an 74. No appeal shall be permitted to the Queen in Council from a 
decision of the High Court (252) u|>on any iiuestion, howsoever 
ariaing, aa to the limits infer *e (MS) of the Conatitutioiial 
powers of the Commonwealth and those of any State or States, or 
aa to the limits inter le (246) of the Conatitutional powers of any 
two or more States, iinleu the High Court shall certify tliat the 
question is one which ouglit to be determined by Her Majesty in 
Council. (247.) 

The High Court may so certify if satisfied that for any special 
reason the certificate should be granteil, and thereupon an appeal 
shall lie to Her Majesty in Council on the question without further 
leave. (247.) 

Except as provided in this section (246), this Constitution shall 
not impair any right which the Queen may be pleased to exercise 
by virtue of Her Royal prerogative to grvnt special leave of appeal 
(247) from the High Court to Her Majesty in Council, The 
Parliament may make laws limiting the matters in which such leave 
may be a«ked, but proposed laws containing any such limitittion 
shall be reserved by the Governor-General for Her Majesty' 
pleasure. (97, 246, 847, 249.) 

75. In all matters (25S)— 

t. Arisiug under any treaty {259, 261): 
It. Afiecting consuls or othiT representatives of olhi 
(Ml): 

III. Ill which the Commonwealth (269), or a person suing 

being sued on behalf of the Cummonwealth is a 
(262): 

IV. Between States (263), or between residents of difTemit 

States, or between a Stat« and a resident of another (864) 
SlAte (362, 266): 

V. In which a writ of mandamus or prohibition or on injunction 

is sought against an olticur of the Commonwealth (889): 
the High Court ahalt liavc original (244, 274) juriadictiou. (254, 
269.) 
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76. The Parlianient may amke lawa conferring original juris- Additional 
diction ou the High Court (244) in any matter (269) : Jui^f^tiun. 

I. Ariaing onder this Constitution, or involving its iuter- 

pretation (270) : 
II. Arising uniier any laws made by the Pariiament (270) ; 

III. Of admiralty and maritime jurisdiction (273) ; 

IV. Relating to the same subject-matter claimed nniler the laws 

of different States. (254, 260, 273.) 

77. With respect to any of the matters mentioned in the last two Pow 
sections the Parliament may make laws : 

I. Defining the jnrisflietion of any federal court other than the 
High Court (274) : 

II. Defining the extent to which the jurisdiction of any federal 

court (274) shall be exclusive of that which belougs to 
or is invested in the courts of the States (274) : 

III. Investing any court of a State with federal juiisdiction. 

(244, 274.) 

78. The Parliament may make laws conferring rights to proceed Proooodings 
(267, 268) against the Commonwealth or a State (269) in respect ^^^wodtb 
of matters (267) within (267) the limits of the judicial power. "'S'*'*- 
<262, 267.) 

79. The federal jurisdiction of any court may be exercised by Number oi 
such number of judges as the Parliament prescribes. (276.) i«aga. 

80. The trial on indictment of any offence agaiust any law of the Trial t* Jury- 
Commonwealth shall be by jury, and every such trial shall be held 

in the state (282) where the offence was committed, and if the 
offence was not committed within any State (282) the trial shall 
be held at such place or places as the Parliament prescribes. 
(272.) 



CHAPTER IV. cti'^rlSf^ 

FINANCE AND TRADE. ''"t*^^'™ 

180 (see Chapter X:.). 

81. All revenues or moneys raised or received by the Esecutive Cou»llii»tod 
Government of the Commonwealth shall form one Consolidated ■**™'"» ^"'■ 
Revenue Fund (187), to be appropriated (188) for the purposes 

of the Commonwealth (18S) in the manner and subject to the 
charges and liabilities imposed by this Ck>nstitution. (188.) 

82. The costs, charges, and expenses incident to the collection, Expenditure _ 
maUHgemeut, and receipt of the Consolidated Revenue Fuud shall 
form the first charge thereon (190) ; and the revenue of the 
Commonwealth shall in the first instance be applied to the pay- 
ment of the expeiirliture of the Commonwealth. (192.) 
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83. No monev shall be drawn from the Treasury of the C 
wealth except under appropriation made bv law. (IST.) 

But until the expiration of one month after the first meeting of 
the Parliament the Ooveruor-Genenil in Ck)uncil mnv disw from 
the Treasury and expend such moneys as may be necessary for the 
maintenance of any department transferred to the Commonwealtli 
and for the holdingof the first elections for the Parliament. (187.) 

84. When any departnieot of the puliltc service of a Stale becomes 
transferreil to the Commonwealth, all oflicers of the departmeDt 
shall become subject to the control of the Executive Ooremment of 
the Commonwealth. 

Any such officer wlio is not retained in the service of the Common- 
wealth shall, nnless he is appointed to some other oflioe of equal 
emolument in the public service of the State, be entitled to receive 
from the State any pieiisiou, gratuity, or other compensation payable 
under the law of the State on the abolitiou of his office. 

Any such officer who is retained in the service of the Common- 
wealth shall preserve all his existing and accming rights, and shall 
be entitled to retire from office at the time, and on the pension or 
retiringalJowancenhicli would be permitted by the law of the8tBt« 
if his service with the Commonwealth were i\ continuation of hi* 
service with the State. Such pension or^retiring allowance shall be 
paid to him by the Conimon wealth (192); but the State shall pi^ 
to the Commonwealth a part thereof, to be calculated on the pro- 
portion which his term of service with the State bears to his whole 
term of service, and for the purpose of the calculation his salary 
shall be taken to be that |iaid to him by the State at the time of the 
transfer. 

Any officer who ix, at the establishment of the Commonwealth, 
in the public senice of a State, and who is, by consent of the 
Governor of the State with the advice of the Executive Council 
thereof, transferred to the public service of the Commonwoilth, 
shall have the same rights as if he lind been an officer of a depart- 
ment trausferrei! to the Commonwealth and were retained in the 
service of the Commonwealth. 

80. When any department of the public sen'ice of a State is tiwia- 
ferrtd lo the Commonwealth— 

t. All property of the State, of any kind, uswl exclusively in 
connexion with the department, slutl become vented in the 
Commonwealth (195) ; but, in the caae of the departmenta 
controlling customs and excise and iHiuutiea, for such 
time only M the Govemor-Geueral ih Council may declare 
to be necesMry. (195,) 
u. Tlie Commonwealth may acquire any property of tlio Suu, 
of any kind, iixed, but not exclusively used, in connndMK^ 
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with the department; the value thereuf aliall, if no agree- 
ment can be made, be ascertained m, as nearly as may be, 
the manner in which the value uf land, or of an intereat in 
land, taken by the State for public purposes is ascertaiued 
under tie law of the State in farce at the eatablisbment of 
the Com mou wealth. 

III. The Cnmmouwealth shall compeuaate the State for the value 

of any property passing to the CommoDwealth under this 
section (102, 194): if no agreement can be made as to the 
raode of compensation, it shall be determined under laws 
to be made by the Parliament. 

IV. The Commonwealth shall, at the date of the transfer, assume 

the current obligations of the State in respect of the 
department transferred. (192, 194.) 

86. On the establishment of the Commonwealth, the collection 
Mid control of duties of customs and of excise, and the control of 
the payment of bounties, shall pass to the Executive Qovemment 
of the Commonwealth. (I9S.) 

87. Dining i« period of ten years after the establishment of the 
Commonwealth and thereafter until the Parliament otherwise 
provides (193, 195). of the net revenue of the Commonwealth from 
duties of customs and of excise not more than one-fourth shall be 
applied annually by the Commonwealth towards its expenditure. 
(192.1 

The balance shall, in accordauce with this Constitution, be paid 
to the several States, or applied towards the payment of interest 
on debts (195) of the several States taken over by the Common- 
wealth. (191.) 

88. Uniform duties of customs shall be imposed within two years Uniform di 
after the estAbliahment of the Commonwealth. (196.) 

tJ9. Until the imposition of uniform duties of customs : hynunt t 

1. Tlie Commonwealth shall credit to each State the revenues imtronadi 

collected therein by the Commonwealth. 
II. The Commonwealth shall debit to each State : 

(a) the expenditure therein of the Commonwealth (190) 

incurred solely for the maint«iiance or continuance, 
as at the time of transfer, of any department 
transferred from the State to the CoDunonweolth ; 
(190.) 

(b) the proportion of the State, according to the number 

of its paople, in the other expenditure of the Com- 
monwealth. (191, I9S.) 
111. The Commonwealth shall pay to each State month by 
month the balaiice (if any) in favour of the 8tat«. (190 
191.) 
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Eitliuiie pooer DO. On the JinpoaitioD of unifonu duties of cuatoms the |xiwpr of 
eiclu, ud ' the Pai'liaDit-nt to impose duties of customs and of excistr, niiit I« 
grant bountiea on the production or export of goods, ah.ill become 
eiclusive. (196. 202, 290.) 

On the imposition of uniform duties of customs all laws of the 
several Stat«B imposing duties of customs or of excise, or offering 
bounties on the production or export of goods, shall ceftse to lutve 
effect (196) 1 but any grant of or agreement for aiiv such bounty 
lanfuUy made by ur under the authority of the Government of any 
State shall be taken to be good if made before the thirtieth day of 
June, One thousand right hundred and ninety-eight, and not 
otherwise. (106.) 
KMr^onn u to gj^ Nothing in this Constitution prohibits a State from granting 
any aid to or bounty on miuiog for (fold, silver, or other metals, nor 
from granting, with the consent of both Housen of the Parliament 
of the Commonwealth expressed by resohitinn, any aid to or bountr 
on the production or eiport of goods. (196.) 
^dj wtthlii 92. On the imposition of uniform duties of customs (205), trade, 

wwiUitabDtrM. commerce, and intercourse among the States (282), whether hy 
means of internal carriage or ocean navigation, shall lie alisolutely 
free. (U8, 201-204, 290, 304-306.) 

But notvithstanding anything in this Constitution, goods im- 
ported before the imposition of uniform duties of customs into any 
State, or into any colony which, whilst the goods remain therein, 
becomes a State, shall, on thence passing into another State within 
two years after the imposition of such duties, be liable to any duly 
chargeableon the importation of such goods into the Commonwealth, 
less any duty paid in respect of the goods on their importation. 
(196.) 
Psymtnit \a 93. During the first tive years after the imposition nf unifortn 

■lt«inil duties of cust4)ms, and thereafter until the Parliament otherwiM 
provides : 

I. The dutJee of customs chargeable on goods imported into a 

State and afterwards passing into another State for ixm- 

sumption, and the duties of excise paid ou goods produHd 

or manufactured in a State and afterwards p>aung Jlito 

another StAte for consumption, shall be taken to hcve 

been collected not in the former bnt in the latter State 

(191.) 

II. Subject to the last sub-seutiou, the Commonwealth shall 

credit revenue, debit expenditure, and pay balances to thr 

several States as prescribed for tlie period preceding thr 

imposition of uniform duties of customa. (191.) 

ul jl 94. After five yearv from the imposition of uniform dntie* of 

customs, the Parliament may provide, ou auoh basis as it de«m* fuTf 
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for the nionthl<r payment to the several States of all aurplua 
revenue of the Commouwpalth. (191.) 

95. Notwithstanding anything in this Constitution, the Parlia- Cuiionu duti 
ment of the Stat«of Western Australia, if that Stato be an Original 1 -"■■ 
State, may during the first five years after the imposition of uniform 
duties of customs, impose duties of customs on goods passing into 

that State, and not originally imported from beyond the limits uf { 

the Com man weal til ; and such duties shall be collected by the 
Commonweal th. 

But any duty so imposed ou any goods shall not siceed during 
the Grdt of such years the duty chargeable on the goods under the law 
of Western Australia in force at the imposition of uniform duties 
{11>4), and shall not exceed during the second, third, fourth, and 
fifth of such years respectively, four-fifths, three-fifths, two-fittha, 
and one-fifth of such latter duty (184), and all duties imposed 
under this section shall cease at the expiration of the fifth year 
after the imposition of uniform duties. 

If at any time during the five years the duty on any goods under 
this section is higher than the duty imposed by the Commonwealth J 

on the importation of the like goods, then such higher duty shall be 
collected on the goods when imported into Weateru Australia from I 

beyond the limits of the Commonwealth, (194.) 

96. During a period of ten years after the establishment of the FtouicUl uiIiA- 
Commonwealth and thereafter until the Parliament otherwise pro- "'™"°'*'"' 
vides (193, 194), the Parliament may grant financial assistance 

to any State on such terms and conditions as the Parliament thinks 
Ht. (189, 193, 194.) 

97. Until the Parliament otherwise provides, the laws in fores in Audit. 
any Colony which has become or becomes a State with respect to 

the receipt of revenue and the expenditure of money on account of 
the Government of the Colony, and the review and audit of such 
receipt and expenditure, shall apply to the receipt of revenue and 
the expenditure of money on account of the Commonwealth (ISS) 
in the State in the same manner as if the Commonwealth, or the 
Government, or an officer of the Commonwealth, were mentioned 
whenever the Colony, or the Government, or an officer of the Colony 
is mentioned. 

9S. The power of the Parliament to make laws with respect to Tndc ud som- 
trade and commerce extends to navigation and shipping, and to S«ite»M™™d 
i-ailways (167, 169, 180, 198, 199) the property of any State. SuunUwuji 

99. The Commonwealth shall not, by any law or regulation of CammaunrMith 
trade, commerce, or revenue, give preference to one State (282) p^^?^ 

or any part thereof over another State or any [lart thereof. (66, 

131, 191, 199, 207.) w.h^n™ 

100, The Commonwealth shall not, by any law or regulation of '^^^ '" "" 
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trade or comiuerce, abridge the right of a St*lfl or of the rvsideuU 
therein to the reasoDable une of the waters of rivers for conserv»tioa 
or irrigation. (66,198,199.) 

101. There shall be an Iiiter-State Commission, with such 
powers of adjudication nud administration aa the Parliament d««mft 
necessary for the execution and maintenani^, within the Uoniiuon- 
wealth, of the provisions of this (.institution relating to trade uid 
commerce, and of all laws made thereunder. (205.) 
7 102. The Parliament may by any law with respect to trade 
or commerce forbid, as to railways, any preference or discrimina- 
tion (166) by any State, or by any authority couatitut«d under a 
State (IBS), if such preference or discrimi nation ia unilue and 
unreasonable (16-'>), or unjuat to any Stiite (283); due regard 
being had to the financial responsibilities inc^nrred by any Stale in 
connexion with the uonstructioii and m&inteniuice of its milways 
(208). But no preference or disvri ruination shall, witliin ih* 
meaning of thi« section, lie taken to be undue and unreaaouabte, or 
unjust to any Stale, unless so adjudged by the liiter-$t«tv 
CoramiuioD. (199, iiOT.) 
1- 103. The members of the Inter-Statp Commission : 

1. Shall be appointed by the Govemor.Gen<-ral in Council : 
ti. Shall hold oltice for seven years, but may lie reraured within 
that time by the Governor-General in Council, on an 
address from both Houses of the Parliament in the same 
Muion praying for such removal on the ground of prowd 
misbehaviour or incapacity : 
in. Shall receive such remuneration as the Parliament may fix ; 
but such remuneration shall not be diminished during 
their continuance in office. (209.) 

104. Nothing in tliis Constitution aliall render unlawful any 
rate for the carri;^ of goods upon a ntilwav, the property of a 
State, if the ratH is deemed by tlie Inter-Stat« Commission to tie 
necessary for the development of the territory of tlie State, and if 
the nit« applies «|ually to goods within the State and to good* 
pauing into the State from other States (199, 207.) 

105. The Parliament may take over from the States their public 
debts as existing at the establishment of the Cummonwealth, or a 
proportion thereof according to the respective numbers of tb«ir 
people as shown by the latest statisticH of the Commonwealth, and 
may convert, renew, or consolidate such debts, or any part thereof; 
and the States shall indemnify the Commonwealth tn roapeot of the 
debt« taken over, and thereafter the interest payable in respect of 
the debts shall be deducted and retained (181) from tlie purliatia 
of the surplus revenue of the Commonwealth payable to the Mntal 
States, or if such surplus is insufficient, or if there ia no surplut. 
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106. The Cunstitutiou of each State (285) of the Common- Bavlna of 
wealth shall, subject to this Constitution, continue as at the O"™*""™* 
vstftblisliment of the Commonwealth, or as aC the admission or 
eijtablishuient of the State, as the case may be, until altered in 
accordance with the Constitution of the Slate. (69, 285.) 

107. Every power of the FAriiameut of a Colony which has fiiTina ol pgw«r 
become or becomes a State, shall, unless it ia by this Constitution pwUuaeDtL 
exduitively vested in the Parliament of the Commonwealth or 
withdrawn from the Parliament of the State, continue (!90, 

292) as at the e«tabliBhmeiit of the Commonwealth, or hb at the 
admissinn or establishment of the State, as the case may be. 
<69, 2eri.) 

108. Every law in force in a Colony which has become or s»rtngof sints 
becomes a State, and relating to any matter within the powers of "' 

the Parliament of the Commonwealth, shall, subject to this Con- 
stitution (308), continue in force in the SMte (196); and, until 
provision ia made in tliat behalf by the Farlioment of the Common- 
wealth, the Parliament of the State shall have euch powers of 
alteration and of repeal in respect of any such law aa the Parlia- ' 

ment of the Colony had until the Colony became a State. (69, 
308.) 

109. When a law of a State ia inconsistent with a law of the Com- lD«nulit«iui) 
munwealth, the latter shall prevail, and the former shall to the 

extent of the inconsistency, be invalid, (60, 172-174, 290.) 

110. The provisions of this Constitution relatinf; to the Governor Froviiioiu 
of a State extend and apply to the Governor for the time being of Goierdor. 
the State, or other chief eieciitive oflicer or ailministrator of the 
government of the State. (2S6.) 

111. The Parliament of a StAie may surrender any part of the sut«*ma; 
State (284) to the Commonwealth (312, 314); and upon such terriSry. 
surrender, and the acceptance thereof by the Commonwealth, such 

part of the State shall become subject to the eiclusive jurisdiction 
of the t^ommoQwealth. (71, 321.) 

112. After uniform duties of customs have been imposeil, a State HtaUinuy Ir 
(290) may levy on imports or exportn, or on goods [Missing into X,!^Siioa bw^ J 
or out of the State, such charges aa may be necessary for executing 
the Inspection laws (S90) of the State ; but the net produce of 
all charges so levied shali be for the ui>e of the Commonwealth ; and 
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ntiy luch iiispectioti iawx ratty be annulled by the PftrliAtuent of tb* 
Commonweitllh. (161, 196.) 

1 13. All fermented, iliatilted, or other intoxicating liquids pwsing 
into any Stat« or remaiuing therein far use, consumptiuu. sale, or 
storage, shall be subject to the laws of the State aa if such liquid* 
had been prtxinced in the Sute, (181, 290, 306.) 

114. A State shall not, without the coiiaeDt of the Parliament of 
the Commonwealth, raise or maintain any navat or military force 
(141, S8BX or impose any tax on property of any kind belong- 
ing to the Commonwealth {185, 296), nor shall the Common- 
wealth impose any tax (1^) o" property (187) of uty kind 
belonging to a State. (185, 1ST, 309.) 

115. A State shall not coin money, nor make anything but gold 
and silver coin a legal tender in payment of debts. (149, 292, 
309.) 

116. The Commonwealth shall not make any law for establisbiiig 
any religion, or for imposing any religiuna observance, or for pro- 
hibiting the free esercise of any religion {St}'), and no religious 
test shall be reijuired as a qualification for any office or public tmst 
under the Cumm on wealth. (307, 313, 32U.) 

117. A subject of the Queen (298), resident in any Stat* 
(313), shall not be subject in any other Slate to any disability or 
discrimination (184) which would not be equally applicable to htm 
if he were a subject of the Queen resident in (293-398) such othsr 
Stat^-. (3(>5, 304, 309.) 

1 18. Fnll faith and credit shall be given, throughout the Commoti- 
wealtli, to the laws, the public acts and records, and the judicial 
proceedings of every State, (l^^^ 1^^< ^^> ^09). 

119. The CoramoQWeaJth shall protect every Stat« againet inva- 
sion (3(16) and, ou the application of the Executive (lovemmeut 
of the Slate, against domestic violence. (141, 813.) 

120. Every State shall make provision for the detention in Its 
priiwns of persona accused or convicted of offences agaiust th« 
of the Commonwealth, and for the puniahwent of persona convicUd 
of such offences, and the Parliament of the Commouwealth 
make laws to give effect to this pruvtsion. (285.) 



CHAPTER VL 
NEW STATEa 



law* I 



J 121. The Parliament may admit to the Commonwealth (3i3> 
or establish new Stale* (314), and may upon such admiaajon or 

establishment make or inipose nuch l^rms and conditions (314)^ 
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including the extent of representation in either House of the 
Farli&ment, as it thinks fit. 

122. The Parliament may make laws for the government of any Goti 
territory aurrendered by aiiy State to and accepted by the Common- 
wealth, or of any territory placed by the Queen under the authority 
of and accepted by the Commonwealth (311), or otherwise 
acquired (312) by the Commonwealth, aad may allow the 
representation (163) of such territory- in either House of the 
Parliament to the eitent and on the terms which it thinks fit. 

(-1.) 

IS3. The Parliament of the Commonwealth may, with the AltenUim of 
consent of the Parliament of a State, and the approval of the 
majority of the electors of the State (314, 323) voting upon the 
question, increase, diminish, or otherwise alter the limits (284, 
314) of the State, upon such t^rms and conditions as may be 
agreed on, and may, with the like consent, make provision 
respecting the effect and operation of any increase or diminution or 
alteration of territory in relation to any State affected. 

124. A new State may he formed by separation of territory Fttnnation of 
from a State (284, 314), hut only with the consent of the Parlia- ""'^'*'** 
meut tliereof (314), and a new State may be formed hy the union 
of two or more States (314) or parU of States, but only with the 
consent (134, 314) of the Parliaments of the States affected. 
(68.) 



CHAPTER VII. 
MISCELLANEOUS. 

12fi. The seat of Oovernment of the Commonwealth shall be B( 
determinetl by the Parliament, and shall be within territory which 
ahalt have been granted to (2S4) or acquired by the Common- 
wealth, and shall be vested in and belong to the Commonwealth, 
and shall be in the State (282) of New South Wales, and be 
distant not less than one hundred miles from Sydney. 

Such territory shall contain an area of not less than one hundred 
square miles, and such portion thereof as shall consist of Crown 
lands shall be granted to the Ckimmonwealth without any payment 
therefor. 

The Parliament shall sit at Melbourne until it meet at the seat 
of Uovemment. (71-) 

126. The Queen may authorize the Govern or- General to appoint 
any person, or any persons jointly or severally, to be his deputy or 
deputies within any part of the Commonwealth, and in that 
capacity to exercise during the pleasui-e of the Governor-General 
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Buoh powers aud ftuictions of the Governor-General as be thiiiln fit 
to assign to such deputy or deputies, aubject to »uy limitation* 
expreMed or directious given by the Queen ; but the appoiotnieut 
of such deputy or deputies aball not affect the exerciae by the 
Governor-General himself of any power or functioo. (93 ) 
Aborigine* not 1B7. In reckoning tlie numbers of the people of the Comuicn- 



wealth, or of a Stnte or other [lart of the (To mmon wealth, aborigii 
m nhall not be counted. 



c«;™vin. CHAPTER VIII, 

Ai.Tnuttt.so, ALTERATION (318-321) OF THE CONSTITUTION. 



1 



'8 128. This Constitution shall Dot be altered eicept in the follow- 
"ing manner (317): 

The proposed law for the alteration thereof niuat be pttBued byau 
absolute majority of each House of the rnrllanient, aud not lesa 
than two nor more than hIx months after its passage through both 
HouBea the proposed law shall he submitted in eacli Sbtte to the 
electors qualified to vote for the election of tnemberii uf the House 
oi Repreeeutatives. 

But if either House passes any such proposed law by au abttulute 
majority, and the other House rejects or fails tv pass it ur |>«ssea it 
with any amendment to which the first-mentioued House will not 
agree, and if after an iiiten'al of three months tlie first -mentioned 
House in the same or the next session again passes the proposed law 
by an absolute majority with or without any amendment which has 
been made or agreed to by the other House, and sach other Hoiiw 
rejects or fails to pass it or passes it with anj amendment to which 
the first-men til )ned House will not agree, the Onvenior-Oeiieml may 
submit the proposed law as last proposed by the Brst-mentioneil 
House, and either with or without any amendments BDbsei|uenlly 
agreed to by both Houses, to the electors in each State qualified to 
vote for the election of the House of Representatives. (I2S.) 

When a proposed kw i« submitted to the electors the vote afaall 
be taken in sudi nuuiner as the Parliament prescribes. But until 
the qualification of electori of members of the House of Representa- 
tives becomes uniform throughout the Commonwealth, only one-half 
the electors voting for and against the proposed law shall be counted 
in any State in which adult sutfrage prerails. 

And if in a majority of the States a majority of the electors voting 
approve the proposed law, %„A if » n.aJAriry nf >» the elwtfirn vntiniF 
alao approve the propoaed law, it shall be presented to the Governor- 
Genera! tor the Queen's assent, (!)6.) 
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No alteration diminishing the proportionate representation of any 
State in either House of the Parliament, or the minimum number 
of representatives of a State in the House of Representatives (103), 
or increasing, diminishing, or otherwise altering the limits of 
the State, or in any manner affecting the provisions of the Consti- 
tution in relation thereto shall become law unless the majority of the 
electors voting in that State approve the proposed law. (103, 317- 
322, 332.) 



SCHEDULE. 



OATH 

I, A.B., do swear that I will be faithful and bear true allegiance 
to Her Majesty Queen Victoria, Her heirs and successors according 
to law. So HELP ME God ! 

AFFIRMATION, 

I, A.B., do solemnly and sincerely affirm and declare that I will 
be faithful and bear true allegiance to Her Majesty Queen Victoria, 
Her heirs and successors according to law. 

(Note. — The name of the King or Queen of the United Kingdom 
of Oreat Britain and Ireland for the time being is to he mb' 
itituXed from time to time.) 



APPENDIX 



A. THE CHARACTER OF POLITICAL UNIOK 



Fermanbst political unions are commonly ctassilie<l : 
Ineorporation (or Conmiidatlmi), aiid Fedi<ralioii. The ti»liii« 
Confederation as a tvpe of political unjou is simple, though the uai 
is not nufrequently applied to organizations, which, lu fact, Iwleag to 
one of the other classes, as when we apeak of the Coufednatioa rf 
Canada or the Confederacy of the Swiss Republic It ia aii kliitaH 
of States, in which the central power " represents onl^ ih« gQ«m- 
metita of the several membei's of the iiiiiou ; its powers conairt ^atflj 
is issuing requiaitiona ta the atute governments, which, when wUluB 
the limits of the federal authority, it ia the duty of those goT^miuMiU 
to carry out." Tlie purposes for which requisitions may b» maidc «• 
those, which the parties have submitted to the "federal powrr" ; Hmg 
may be few or many, and might conceivably extend to everjtUaf 
upon whicii sovereign power can operate. But so slight a tie will not 
bear the pressure of many or iiidetinite requiaitiono. Delenoe •ffttaui 
external aggression, probably the conduct of forei^pi AA^in^ maA Ikr 
determination of disputes betweeu the Slates, whicii, by dutartdag 
internal tranquillity, expose the Confederacy to the danger of attact 
from without — these are the objects to which a, system of Con(«d«ratr 
States is likely to be confined. But " confederate " ekmenta nay br 
found in the closer unions. In the Empire of (Icrmany, vhi^ 
perhaps, from its monarchic government and the mode of its eatsbBdn 
raent, as much as from the scope of the central autbartty, ia oAm 
regarded aa a cousolidatiou rather than a federation, the Bondeanth 
— an upper chaniber which overshadows the lower — is dixtmctly 
confederate. Its constitution might easily mislead ua •« to in 
character. The States are unequally represented ; their menibanlup 
roughly corresponds with their popnktioii and importAoce ; it ttn^ 
fore anggests a national democratic organization. But its tru*{ 
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ie thus accurately ileecribed by Mr. lAui'eiice Lowell : " It is sot an 
intematioual confereuce, because it is part of a constitutional HjBtem 
and has puwer to enact laws. On the other hand, it ia not a deliber- 
ative asaembl}', because the delegaCea vote according to instructions 
from home. It ia udiki- any other legislative chamber, inasmuch as 
the members do uot enjoy a fixed tenure of offlue, and are not free to 
vote according to their personal convictions. Its essential charac- 
teristics are, that it represents the governments of the States aud not 
their people, and that each State ta entitled to a certain number of 
votes, which it may authorize one or more perHons to cast in its name, 
those persona being its agenta, whom it may appoint, recall, or iiietruct 
at any time, lite true conception of the Bundesrath, tlierefore, is tliat 
of an assembly of the sovereigns of the States, who are not indeed 
actnnlly present, but apf>ear in the persons of their repreaentativeB." ' 

Incorporation dtlfers from Confederation in that it subatitiites a 
new state for several statei", in every case at any rate where the 
incorporation does not consist merely in the absorption by one state 
of part of another state. The state p^issesses a government, which 
may or may uot be sovereign, but which, in one form or aiiCither, 
pervades the whole territory of the state, aud is capable of afiecting 
all its subjects. If there be governments of parts of the state ~what 
are call&l local governments — they will commonly derive their 
existence and authority froici the central government, and, in any 
case, they will be subject to its regulation, and will rely upon its organs 
for their support. Complete unification would seem to imply such a 
homogeneity of the institutions of the state, as would remove all the 
marks of the former separateoesa of the component parte, which would 
become mere geographical areas. But such an unification would 
liardly contribute to the stability and durability of the slate, and 
the new state will act wisely to seek and retain the ancient lamimarka. 
In practice, consolidation does not in fact obliterate the original lines 
of division ; and the retention of these lines fumiKbes what are 
called the federal elements of an incorporated union. From one point 
of view, the United Kingdom of Greot Britain and Ireland iaa perfect 
incorpoi ation or consolidation ; it is one state whose government — the 
Imjierial Parliament — unlimited in scope, supreme in authority, and 
unitary in action, is rightly reganled as a type of sovereignty .in its 
simplest and most direct form. But the constitution of both Houses 
of Parliament, and the ae[>onite administrative and jural systems, are 
the legal recognition of the three kingdoms as aepnmte units, and are 
the federal elements in the union. To aay that these " federal 
elements " eiiat by virtue of ihe law, and therefore by the sufferance of 
the state, is to say no more than may be said of every part of every 
federation. The popular de«criptiou "legislative union" exprensea 

' Lowell, Oitvrmmcntt atd Fartirt in Coniinfntal Bvmpt, vol. Li pp. EOf-'!. 
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the coudition of the United Kingdom be'.ier than any other Unn 
which can be applied lo it. 

Federal union differa from Confedi^ration in lliia, that it creatai k 
new political organism, a state posaeMiug alt the attribntM <l 
eovcreignty. It it universal in scope, excluaive of every other poMli 
and of necessity anpreine over, and acting upon, all persoDa itnd ibilfl 
within ita territory. To diaiinguish the " federal 8lat« " fran tto 
"iinitary state" ia a mnch more difficult task. The diatiaction Sl^ 
not in the nature of the state itaelf, but in the orgaJuiEation of gontD* 
ment. lu every "federal state" the govemmert conslats of eoitf^ 
and local parts, neither owing ita exiiitence to the other, uor ca{»bl* 
of destruction by the other. The central government in nutttn 
within its sphere extends over the whole territory and populatiaD 
of the state; ihe local governmeiK is res'ricted in area. Bat, whik 
this may be said of every state called federal, the same may be mA 
of states regarded aa unitary, where local insutuiions are directly 
established by the conatitiitioD. deeley ■ denies altogether that there 
ia any fundamental difference between the unitary and the fodiinl 
state.'and adopts theae terms merely as "marking coiiveuieutly the 
great difference which may exist between statSM in respect ot Ike 
importance of local government." Even the preponderance H 
the locnl government, which Seeley regards as the mark ot tW 
federal state, can hardly be regardeil u esueiitiaL 
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ance of local government. Un the whole, we must be content whk 
some vague description as that the tndei<endence uf the looU goTw«- 
nient surpasses anything which can fairly corae under the bwd <( 
municipal freedom,' or we may adopt Lewis's' deacrtpt4aD of a 
snbordinate government as one which possesses powers and taatit*- 
tions applicable to every purpose of government, and wltieh would 
thus be capable of governing the district subject to it, if the mpnne 
government were altogether withdrawn. 

Tosay no more than this, is to describe very imperfectly any fcdtfal 
union that now exists or lias ever existed. But the organiaov, wUch 
go by the name of Federations, present so great a diveraUv tW, 
beyond the characteristics named, there is hardly anything thu nay b* 
deemed essential save agreement. Iji general, the new atate has 

' Seeley, Politieal Seitnee, pp. 95 and 100. 

'Freeman, Bittory o/Ftdtral Oovtrnmat (seeond edttun), p. i. 

'Lewis, Oovtrimenl qf Dtptndtnciri (Ed. Luoaal, pp. T3aiul IS. 
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been formed by the coalescence of several states, wliieh preserve their 
existence as units, and maintain a large part of their previous 
organization and functions aa the "local part" of the government of 
the new state, and, as units, are the basis of tlie orgauixation of the 
central goveruiuent. This, with the fact that the functions that they 
diacharge are not enumerateil, while those of the central goveniment 
are, gives them the appearance of an indepeiiilent eKiHteiice, which 
leads to Buch statements as, that tjiere is a "residuary sovereignty 
in the state" (meaning the corapouent state), that a federation is 
a "union of sovereign states," and that a federal state ditfers from 
other states by the fact that it is one state and several states. 

In a complex political organism, where law and politics are 
necessarily entwined, the importance of a clear appreciation of these 
matters cannot be over-rated. " It requires patient and successful 
discrimination to attain a point of view from which it ia clearly seen 
that there can be no such thing as residuary sovereignty ; tliat 
sovereignty is entire or not at sll ; and that what is left by the 
state to the local organizations, in this manner of distribution, is only 
the residuary power of government." ' 

But the coalition of separate states ia [lot the only way in which 
a feileral state may be established, Tlie experience of the Dominion 
of I'anada haa disproved the doctrine of Freeman, that " a federal 
union, to be of any value, must arise by the est&blishmeiit of a closer 
tie between elements which were before diatinct, not by the division 
of members which have been hitherto more closely united-"' Without 
going so far as Mr. Goldwin Smith, who speaks of that union as 
the creature of deadlock,^ we must recognize that the {mmediat« 
occasion of the accession of Upper and Lower Canada to the Con- 
federation, proposed by the Maritime Provinces, was the perception of 
the leading men of both parties, that Con feii emtio n offered an escape 
from the embarrassment of a legislative union, which lisd proved too 
close a tie. The very general interest in federation at tlie present 
daj- is due to the belief, that it offers an escai>e from the dangers of 
over-centraiizatiun in large stales. 

The complete and sepointe equipment of the central aud local 

governmaiits for the discharge of the three governmental functions — 

legislative, executive, and judicial — might well be considered essential 

to the federal form. But a rigid adherence to this test would raise 

the question of the fedeiwl character of the German Empire, where 

executive power practically rests on the arm of Prussia, and where, aa 

to judicial power, the organization of th« Courts of the States ia 

controlled by Imperial legblation. In Canada, the judges of the 

1 Barges*, Palitiail Sdmctand Contlilatianal Lati, vol. ii., p. T. 

' Freaman. Hiitorn of Ptderai Oovertintvt (MMond sditioni, p. TO. 

* Canada and IKe Canadian Qutiti/m. p. 143. 
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provincial courts are nppointed, puid, and, ahoolil the occ*«ion ftriae, 
removed, bj the Dominion Oovernmeiit. 

The division of poweri in a Federal State betweeu central tati 
local organs, imjiliea some machinery for confining each t« its sphere. 
But no one method for enforcing those liniitationa can be deemed 
essentiaL The power of the Courta, as an incident of nrdinar; 
judicial duties, to interpret the Oouatitiition and prevent the other 
organs from exceeding their powers, belongs fundatnenl«llv neither 
to a. written constitution nor to federalism, for both may and do exist 
without it. It is in some respects, even, the contradictory of federalism 
and its separation of powers. Its origin is in the unity and uni- 
versality of the English Common Law and the jeiilouBy of the 
Common-Law Courts. For the source of what has been to so many 
Englishmen the mythical power of the Supreme Court uf the United 
States, we must look rather to the conflicts of Coke and Bacon than to 
the letter of the couHtitution of the United States. 

If there be no essential difference in the scope even of a Con- 
federation ajici an Incorpomtion, if the former may embrace every 
subject over which governmental power can be exercised, we are 
not likely to find the true test of federalism in the purposes of 
union. So great an anthority as Freeman, however, has said, "The 
true and perfect Federal Commonwealth is any collection of States 
in which it is equally unlawful for the Central Power to interfere 
with the purely internal legislation of the several members, and for 
the several uiembere to enter into any diplomatic relation with other 
powers."' This may describe, with some approscli to accura^-, the 
principle of the United States Constituti'in ; but, in neither of theae 
elements, does it truly describe the Constitution of the German 
Empire, and it is wholly inapplicable to such unions of dependent 
communities as constitute the Dominion of Canada and the Common- 
wealth of Australia. "All must be subject to a common ]iower 
in matters which concern the whole body of members collectively,"' 
stilt leaves one question : What are such common matters t The 
answer can only be, those which the parties have declared to bt 



Coupnriug the existing political unions with the thrw tjr|iea, 
we find that no actiul union does more than approximate to a typc^ 
and that it must be placed in one clsss or another, according to llw 
preponderance of one or the other elemenlA in it. The Confedentoy of 
the United Slates did not operate wholly upon governments ; Uw 
gDvernmeut of the prenent union contains elements national, fedsnl, 
and confederate. As has been pointed out, the Qerman Empit* (• 
sometimes regarded ns a unitary State, sometimes as federal, but 
it contains at anyrate one nurk uf confederation, The inrorpondB 

' FTMman, Bittorv of Fnlrral Gftrrnmint, |t 8. ' /ft., p 
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union of Great Britain aud Ireland has federal featares iii its 
government, and the " confederation '' of Canada produced an organism 
without confederacy, and, with a gOTemraent, which, in many of the 
matters commonly associated with the federal form, exhibits the 
marks of unitary rather than of federal government. In the forma- 
tion of every political organism the only rale can be political 
expediency . 



B. CONSTITUTIONAL DOCUMENTS. 
(a.) commonwealth of AUSTRALIA. 

\. PTodamalion of the Commontccallh, of Aiistndia. 



BY THE QUEEN. 
A PROCLAMA TION, 

VlCTOKlA R., 
Whereas by an Act, of Parliament passed in the sixty-third and 
sixty-fourth years of Our reign, intituled " An Act to constitute the 
Commonwealth of Australia," it is enacted that it shall be lawful 
for the Queen, with the advice of the Privy Council, to declare by 
Proclamation that on aud after a day therein appointed, not being 
later than one year after the paasiug of this Act, the people of Neio 
Soitt/i Walei, Victoria, Soicth AwtCralia, Queensland, Tatmania, and 
also, if Her Majesty is satisfied that the people of Wetlem Auntralia 
liave agreed thereto, of Watem Auatraiia, shall be united in a Feder&l 
Commonwealth under the name of the Commonwealth of Auatralia. 

Aud whereas We are satisfieil that the people of We*teni Auttralia 
have agreed thereto accordingly. 

We, therefore, by and with tbe advice of Our Privy Council, have 
thought 6t to issue this Our Royal Proclnmatiou, and We do hereby 
declare that on and after the Grgt day of January One thousand nine 
hundred and one the people of NeiB S&ath Wales, Victoria, Soulh Aut- 
tralia, Qaeemland, Tamnama, and Weala^ Aiutralia shall be united 
in a Federal Commonwealth under the name of The Commonwealth 
of Australia. 

Given at Our Court at Balmoral this seventeenth day of September 
in the year of Our Jjord One thousand nine hundred and in the sixty- 
fourth year of Our Reign. 

God Save the Queen 1 
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Dated mh 
Octobo, lOOO. 
PrauDblt- 
RaidtHlmpsriil 
Act,IBAMTIcC. 



2. LETTERS PATE XT }ms»t uudtr tlie Oreat Seal of thr 

Untied Kinr/ilaTii, r,imstUutinij the Offiife of Gcnemor-Qeneral 

and Commajidrr-in-ChUfofllie C'tmmontcealth ofAustnlm. 

Victorift, by the Grace of God of the United Kingdom of Or««l 

Britain and Ireland Queen, Defender of the Faith, Emprexa 

of ludja : To all to whom these Presents Bkall come, 

Greetiug ; 

Ko'stptamber, Wbbrbas, by an Act of Parliament passed on the Ninth daj of 
iwo- ' July, 1900, ill the Sixty-fourth year of Our Reign, intituled " An 

Act to constitute the Couinonwealth of Aiiatralia," it la enact«d 
that " it shall be lawful for the Queen, with the advice of the Privy 
Council, to declare by ProcUmation that, on and after a day 
therein appointed, not being later than one year after the passing . 
of this Act, the people of New South Wales, Victoria, Soath 
Australia, Queensland, and Tasmania, and also, if Her Majeaty 
is satisfied that the peo[ile of Western Australia hare agreed 
thereto, of Western Australia, shall be united in a Federal 
Commonwealth under the name nf the Common wealth of 
Australia. But the Queen may, at any time after proclaioatiuu, 
appoint a Governor-General tor the Commonwealth " : 

And whereas We did on the Seventeenth day of September On* 
thousand nine hundred, by an*! with the advice of Our Privy 
Couneil, declare by Pniclamation that, on and after the First 
day of January One thousand nine hundred and one, the people 
of New South Walex. Victoria, South Aoatralia, Queensland, and 
Tasmania, and also Western Australia, should be united in a 
Federal Commonwealth under the name of the Commonwealth of 
Australia ; And whei-eaa by the said recited Act certain power*, 
functions, and authorities were declared to be vetted in the 
Oovemor-Oeneral : And whereas We are desirous of making 
effectual and permanent provision for the Office of Governor- 
General and Commander-in-Chief in and over Our said Ocim- 
monwealth of Australia, without making new Letters I^ttent 
on each demiae of the said Office : Now know ye tliat We have- 
thought fit to constitute, order, and declare, and do by tbeae 
presents constitute, order, and declare, thai there shall be K 
Oovemar-General and Commander-in-Chief (herein-after called tli« 
Governor-General) in and over Oar Commonwealth of AnstnUfa 
(bereiii-after called Our said Commonwealth), and that the person 
who shall fill the said Office of Governor-General shall b« from 
time to time appointed by Commission under Oar Sign Uannal 
and Signet. And We do hereby anthorize and command Our 
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said rjovernor-Geneml to do and ej 

iiga that shall belong to his said comniand, and to the ti'ust 
"We Imve reposed in him, according to the several powers and Oo»amor- 
anthoritiea granted or appointed him by virtue of "The Common- .nd\uihOTt7i» 
wealth of Australia Constitntion Act, 1900," and of these present 
IiBtterB Patent and of such Commission as may be issued to him 
under Our Sign Manual and Signet, and according Co such tn- ■ 

itmctioiia as may from time to time be given to him, under Our I 

Sign Manual and Siguet, or by Our Order in Our Privy Council, ^ 

or by Urt through one of our Ih-iucipal Secretaries of State, and to 
such lawu as shall hereafter be in force in Our said Commonwealth. 

II. There shall be a Grea,t Seal of and for Our said Common- OriMtSMi, J 
wealth which our said Governor-General shall keep and use for I 
sealiDg all things whatsoever that shall pacs the said Great Seal. I 
Provided that until a Great Seal shall be provided, the Private ^ 
Seal of our said Governor-General may be used as the Great Seal " 
of the Commonwealth of Australia. 

III. The Governor-General may constitute and appoint, in Oui' AppDlntmsot o< 
name and on Our behalf, all such Judges, Commissioners, Justices ^^"U*"''"*"""! 
of the Peace, and other necessary Officers and Ministers of Our J 
Baid Commonwealth, as may be lawfully conatitnted or appointed I 
by Us. ] 

IV. The Governi>r-General, so far aa We OiirBelves lawfully Soiptiuloii or J 
may, upon sufficient cause to him appearing, may remove from ^tOci). I 
his office, or suspend from the exercise of the same, any person 

exercising any OfSce of Our said Commonwealth, under or by 

virtue of any Commission or Warrant granted, or which may be I 

grauteil, by Us in our name or under Our authority. I 

V. The Governor-General may on Our behalf exercise all powers SumniDQiiig, 
under the Commonwealth of Australia Constitution Act, 1900, or ^^Mn^tliB^ 
otherwise in respect of the anmmoning, proroguing, or dissolving SriimflM*"^ 
the Parliament of Our said Commonwealth. 

VI. And whereas by "The Commonwealth of Australia Con- ■ 
Htitution Act, 1900," it is amongst other things enacted, that We | 
may authorise the Governor-General to appoint any person or I 
persons, jointly or severally, to be his Deputy or Deputies within J 

' any part of Our Commonwealth, and in that capacity to exercise, I 

K during the pleasure of the Governor-General, such powers and M 

' functions of the Raid Governor-General as he thinks lit to assign I 

to Buch Deputy or Deputies, subject to liny limitations expressed 1 

or directions given by Us ; Now We do hereby authorise and 1 

cni]iower Our said Governor-General, subject to such limitations I 

and directions as aforesaid, to appoint any person or persons, I 

—jointly or seTerally, to be his Deputy or Deputies within any part PowBrio^pairt A 

E'Df Our said C'Omiu on wealth of Australia, and in that capacity to 
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se, iluring his pleasure, siicL of hia powera and functtOtUBB 
he ma^ deem It uecedsary or expedient to aadgn to him or them : 
Frovided always, that the appointment of such a Deputr or 
Deputies shall not affect the exercise by the Govenior-Genenl 
himself of any power or fiinctiou. 

VII. And we do hereby deulare Our pleasure to be that, in the 

event of the death, incapacity, removnl, or absence of Our mid 

Govemor-OeDeral out of our said Commonwealth, all and evtry the 

powers and authoritiea herein granted to him shall, until Our 

further pleasure is signified therein, be vested in such person na 

may be appointed by Ub tinder Our Sipi Manual and Signet tn be 

Our Lieu tenant- Governor of Our said Commonwealth ; or if there 

sliall be no such Lieutenant-Governor in Our ttaid Com mou wealth, 

then in such person or persons as may be appointed by Us under 

Our Sign Manual and Signet to administer the Govenuuent of the 

proTiM. OiUit same. No such powers or suthoritiea shall vest in such Lieuteuant- 

taken?* Governor, or such other penton or jiersons, until he or they ahftll 

have taken the oaths appointed to be taken by the Governor- 

General of Our said Common wealth, and in the manner provided 

by the Instructions accompanying these Our Letters PateiiL 

Offl«nuid VIII- Aud We do hereby require and command all Our Officers 

^'Z^^l "nd Miniatera, Civil and Military, and all other Uie inhabitant. 

g^J^I^ of Our said Commonwealth, to be obedient, aiding, and assisting 

unto Our said Governor-General, or, in the event of his deuth, 

incapacity, or absence, to such peraon or persons as may, from 

time to time, under the provisions of these Our Letters F)tt«nt, 

administer the Government of Our said Comnioo wealth. 

VamttaarttA IX. And We do hereby reserve to Ourselves, Our heirs and 

; successors, full power and authority from time to tiuie to revoke, 

, alt«r, or .'imend these Our Letters Patent as to us or them shall 






X. And We do further direct and enjoin that these Our Lett«t« 
Patent shall be read ami proclaimed at such place or places aa Our 
said Governor-General shall think fit within Our said CoratooB- 
wealth of Australia. 

Tti Witness whereof We have caused these Our Letters to bo 
made PatenL Witness Ourself at WFstminstvr. the tweoty-uinth 

day of October, tn the Siity-fourth Year of Our Reign. 

By \Vftrrant under the Queen's Sign Manual 



-MUIR MACKENZIE.! 
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3. INSTRUCTIONS passed under the Royai Sign Mmml 
and Signet to the Oovemor-General and Commander-in- 
Chief of the Commonwealth of Australia. 

Victoria R,I. 
Instructioua to our Uovemor-Qeueral and Commauder- in -Chief D«i«i 29th 
in and over our UonimonwBalth of Australia, or, in his 
absence, to our Lieutenant-Governor, or the Officer for the 
time being admiuiatering the Goveranieut of our said 
Commonwealth. 
Giveu at our Court at Saint James's, this Twentj-ninth day of 
October, 1900, in the Sixty-fourth year of our reign. 
"WHEattAs by certain Letters Patent bearing even date herewith, Prmmiblo. 
We have constituted, ordered, and declared that there shall be a 
Oovemor-General and Commander-in-Chief (therein and herein- RecitaiLsttan I 
fttter called the Governor-General), in and over Our Commonwealth ,tituS^ 
of Australia (therein and hereinafter called Our said Common- q^^^ 
wealth). And We have thereby authorised and commanded Our OouomL 
aaid Governor- General to do and eiecute in due manner all things 
that shall belong to his said command, and to the truat We have 
reposed in him, uccording to the several powers and authorities 
granted or appointed hira by virtue of the said Letters Patent, 
and of such Commission as may be issued to him under Our Sign 
Manual and Signet, and according to such instructions as may from 
time to time be given to him, under Our Sign Manual and Signet, 
or by Our Order in Our Privy Council, or by Us through one of 
Our Principal Secretaries of State, and to such laws as shall here- 
after be in force in our said Commonwejlth. Now therefore. We 
•do, by these Our Instructions under Our Sign Manual and Signet, 
declare our pleasure to be aa follows : 

L Our first appointed Governor-Geueral shall, with all due PubUoBtioiio/ 
8<>leranity, cause Our Commission, under Our Sign Manual and GensniV"""^ 
Signet, appointing Our said Governor-General, to be read and C'uumiMiiiu. 
published in the presence of Our Ooveniors, or in their absence of 
Our Lieutenant-Governors of Our Colonies of New South Wales, 
Victoria, South Australia, Queensland, Tasmania, and Western 
Australia, and such of thu members of the Executive Council, 
Judges, and members of the Legislatures of Our said Colonies as 
are able to atteml. 

II. Our said Governor-General of Our said Commonwealth shall OMu to * 
tak« the Oath of Allegiance in the form provided by an Act passed Ooiernor. 
in the Sessiou holden in the thirty-first and thirty -second years '5'">"™'i«< 
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inporkiAct, of Our Reign, iiititiiled "An Act to amuiiil the Uw relKtiiijf to 
t 7S. Promiasoi7 Oatlis," and likewise tlie usual Oath for tlie due ejtecn- 

tion of the office of Our Governor-General in aiiii over Our taid 
Common wealth, and for the due and impartial mlmiuistrUiiin of 
justice, which Oaths Our said Qovenior and Comtuander-ui'diief 
of Our Colony of New South Wales, or, in his absence, our Lten- 
tenant-Goremor or other nfficer adminiitterinK the Government of 
Our said Colony, shall and he is hereby required to tender and 
administer unto him. 
Piibliistion of III. Every Governor-General, and every other officer appointed 
OeB»™« *" administer the Government of Our said Commonwealth after 

SS-'t^*li"t *^"'' **'*^ ^"^^ appointed ISovernor-General, shall, with all due- 
■FPoiatioEDt. solemnity, cause Our Commission, under oilr Sign Mauiial and 
Signet, appointing our said Governor-Genera!, to be ivad and 
published in the presence of the Cliief Justice of the Hi£;li Court 
of Australia, or some other Judge of the said Court. 
0>th>tabe tV. Every Governor-General, and every other officer appointed 

Smmw- to administer the Ooremment of Our said Common wealth after 

'iSSttH^ ^'"' ™'<' ^^^ appointed Governor-General, shall Uke the itath of 
' WiAtrnMit. Allegiance in the form provided by an Act [iiissed in the Session 
holilen in the thirty.firat and thirty -second years uf Our Reign, 
Imperiil Ant, Intituled "An Act to amend the law rektiiig to Promissory Onlha,' 
e. TS. >iid likewise the usual Oath for the due execution of the office of 

Our Governor-General in and over Our said Common wealth, and 
for the due and impartial administration of Justice, which Oaths 
the Chief Justice of the High Court of Australia, or some cither 
Judge of the said Court, shall and he ia hereby required to tender 
and administer unto him or them. 
Oitfaitobg V. And We do aullioriae and r^inire Our said Govemor-Oeneml 

tteGo^J^JSOT-'"' f''*"* t'""* "" ixmi. by himself or by any other person to be aathor- 
■^"'"«<- iied by him in that behalf, to administer to all and to every peraon 

or persons, as he shall think Gt, who shall hold any office or place 
of trust or profit in our said Coniaionw««lth, the said Oath of 
Allegiance, together with such other Oath or Oaths as may front 
time to time be prescribed by any laws or statutes in that behalf 
made and provided. 
OoTcmor- VI. And We do require Uur said Govemor-Genentl to comrauni- 

camffiun'iuta cate forthwith to the Members of the Executive Council for Uor 
tho'SSMuSls" said Commonwealth these Our Instructions, and likewise all (ucti 
CounoiL others, from time to linie, as he shall find convenient for Our 

service, to be imfmrted to them. 
Laoi •«>[ buui VII Our said GoveTnor-Geneml is tu take uar« that all law* 
ub>nai»ftui g^g^jgj J,, (jj, ,,j^ j^ Q„, imtiie, or reserved for lbs signification 
of Our pleasure thereon, ahall, when transmitteil by hitn, be f*ir(y 
nbattmcled in the margins, and be acconipanie-l. in such c 
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may seem to him necessary, with such explanatory libservatione bb 

may be required to exhibit the reaa^mg anil occasioua for proposiTig 

«iieh Uws, and he shall alao transmit fair copiea of the Journals Jp"™^"'* 

And Minutes uf the proceedings of the Parliament of our said 

Commonwealth, which he m to require from the clerks or other 

praper ofBcers in that behalf, of the said Parliament. 

VIII. And We do further authorize and empower Our gaidorantot 
<iovernor-OeQeral, as he shall see occasion, in Our name and on 

Our behalf, when any crime or offence against the laws of Our 
Commonwealth has been committed, for which the offender may 
te tried within Our said Commonwealth, to grant a pardon to any 
accomplice in such crime or offence, who shall give auch infoimation 
-aa shall lead t-o the conviction of the principal offender, or of any 
one of such offenders, if more than one ; and further, to grant t« 
any offender convicted of any auch crime or offence in any Court, 
or before any Judge, Justice, or Magistrate, within Our aaid Com- 
niuiiwealth, a pardon, either free or subject to lawful coiiditiona, 
or any respite of the executiou of the sentence of any such offender, 
for such peri-Kl as to Our said Governor-Genera! may seem fit, 
And to remit any fines, penalties, or forfeitures whiirh may become Rsminiini of 
due and payable to Us. Provided always, that Our said Governor- 
General shall not in any case, except where the offence has been Ptovibd— 
-of a political nature, make it a condition of any pardon or remission tram the 
of sentence that the offender shall be banished from or shall absent pJSlSJSd. 
himself from Our said Commonwealth. And We do liereby direct Kicoptiau— 
And enjoin that Our said Governor-General shall not pardon or ^"^ 
reprieve any such offender without first receiving iu capital casea 
the advice of the Executive Council for Our said Commonwealth, 
and in other cases the advice of one, at least, of his Ministers, and 
ill any case in which such pardon or reprieve might directly affect 
the iuterests of Our Empire, or of any country or place beyond the 
jurisdiction of the Government of Our aaid Commonwealth, Our 
Bail! Governor-General shall, before deciding as to either pardon or 
reprieve, take those interests apecially into his own personal con- 
sideration, in conjunction with such advice aa aforesaid. 

IX. And whereas great prejudice may happen to Our service Goromor- 
»nd to the security of Our said Commonwealth by the absence of Silince* 
Our said Governor-General, he shall not, upon any pretence what- 

«Ter, quit Our said Commonwealth w'ithout having tirst obtained 
leave from ua for ao doing, under Our Sign Manuul and Signet, or 
through one of our principal Secretaries of State. V. R, I. 
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4. COMMISSION passed wnder the Royal Sign jfdnuaf I 
Signet, appoinUng Ike Higki UoniHtrahlt Tkt J5«rf T 
Eopeloun, P.O., K.T., G.C.M.G,, G.C.F.O., to he 
Gmemor-Bmeral aitd ComTnander i'l-Chiff of the 
Commonwealth of Australia. 

VlCTOBlA R, 

Victoria, hj the Grace of God of the UDiled Kiuf^oni of OrtMt 

Britain and Irel&iid Queeii, Defender of the Faith, Eiupiva» 

of India; To Our Right Trusty and Bight Well-beloved 

CouBiii and Councillor, John Adrian I^uJs, Earl of Bopetonn, 

Knight of Our Moat Aiicieut and Most Noble Order of the 

Thistle, Knight Grand Croea of Our Moat Distinguiebeit 

Order of Saint Michael aiid Saint George, Kuight Grand 

Cross of the Hoval Victorian Order, Greeting. 

' We do, by this OnrC-ommimioii under Our Sign Manual and Signet, 

appoint you, the said John Adrian Louis, Earl of Hopetuun, to be, 

'■■ during Our pleasure, Our Governor'Geueral and Commander-iu- 

Chief in and over our Commonwealth of Auatialia, with all the 

powers, right*, privileges, and advantages to the aaid Oflice 

belonging or appertaining. 

■ II. And we do hereby authorize, empower, and command you 

to exercise and perform all and singular the powers and directions 

contained in Our Letters Pnteal under the Great Seal of Our 

United Kingdom of Great Britain and Ireland, bearing date at 

Westminster the Twenty-ninth day of October, 1900, con ati tilting 

the said Office of Govern or -General and Commander-in-Chief, or 

in any other Our Letters Patent adding tu, amending, or substituted 

for the same aud according to aucb Orders and Inatructioua as yo^^ 

may receive from Us. 

« HI. And We do hereby command all aud singular Our C 

Ministers, au'l loving aubjecta in Our said Commonwealth, ■ 

others whom it may eoucem, to uke due notice hereof, and to gi^^ 

their ready obedience accordingly. 

Given at our Court of .Saint James's this Twenty-ninth day of 

October, 1900, in the Sixty-fourth year of Our Reign. 

By Her Majesty's Command, 

J. C1IANBBRL.UV. 
Com HISS 1 OK appointing 

The Bight Bonouruble the £arl of Hopetouii, P.O., 
O.C.M.O., G.C.V.O., to be Governor-QenetiJ and I 
npuider-in-Chief of the Commonwealth of AustT»li>. 
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Victoria. 



1. LETTERS PATENT passed under the ffreai Sea/ o//Ae i^wj^i^Mnt, J 
Vnittd Kingdom amstHating the Office of Governor o/ooiobar. ]«o. 
the State of Vidoria and its Depejutencifs, in the Common- 
wealth of AuslTolia. 
Victoria, by the Grace of God of the United Kingdom, of Great 
Britain and Ireland Queen, Defender of the Faith, Empresa 
of India : To all to whom these preaeiitx shall come, 
Greeting. 
Whehbas, by certain Letters Patent, ntider the Great Seal of Our PMunblo. 
United Kiugdom of Great Britain and Ireland, bearing date at 
WeHtrai.-ster the Twenty-first day of February, 1879, We did Rsdtoi u 
conatitute the Office of Governor and Commander in-Chief in and Fsbmuj, ^xn. \ 
over Out Colony of Victoria as therein described, and its Depen- 
denciea ; And whereas, in virtue of the provisions of the Common- 
wealth of AuBtrulia Constitution Act, 1900, and of Our Proclamation lt«liHliLnrtil 
issued thereunder, by and with the advice of Our Privy Council vi%, c U. 
on the Seventeenth day of September, 1900, We have by certain Sto^^S^, 
Letters Patent under the said Great Seal of Our United Kingdom "OO-^^lS"?" 
of Great Britain and Ireland, bearing even date herewith, made Ootobsi, irnx). 
provision for the Office of Governor-General and Commander-in- 
Chief in and over our Commonwealth of Australia : And whereas 
it lias become necessary to make permanent provision for the 
Office of Governor in and over Our State of Victoria and its 
Dependencies, in the Commonwealth of Australia, without making 
Dew Letters Patent on each demise of the said Office. Now know 
ye that We do by these presents revoke and determine the said RgvontianDr 
first-recited Letters Patent of the Twenty.tirst day of Febimary, JJ^SS'bSJS^. 
1879, and everything therein contained, from and after the pro- •*'*■ 
claraation of these our Letters Patent as hereinafter provided : 
Anil further know ye thst We do by these presents constitute, OfBoa of 
order, and declare that there Bhall be a Governor in and over Uur « 
State of Victoria (comprising the territories bounded on tlie weat B 
by Uur State of South Australia, on Che south by the sea, and on 
the east and north by a straight line drawn from Cape Howe to 
the uearest source of the River Murray, and thence by the course 
of that river to the Eastern Boundary of Our State of South 
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Austr&lia) and its Deptndeiides, in tlie Cbmmoii wealth of Auatndto 
(which tiaid iita.te of Victoria and its DependeDci«s si« bereiiuifter 
called the State), and that appointments to the eaid Office rIuUI 
be made by Commiseion under Our Sign Manual aud Sigutrt, 

II. We do hereby authorize, empower, and covaiuaud Oiir «aiil 
Oovemor to do and execute all thiugs that belong to bin said 
Office, according to the tenor of th(«e Our Letters P&t«ut and of 
Buch Commiaaioii as may be iaaued to hlni under Our Sign Manukl 
and Signet, and according to aiich Instructions ax may from lime 
to time be given to bim under Our Sign Manual and Signet, or by 
Our Onier iu Our Privy Council, or by Us, through one of Our 
Principal Secretaries of State, and to auch Laws as are now or 
shall hereafter be iu force in the State. 

III. We do alao by these Our Letters Patent declare Our n-iU 
and pleasure as follows :— 

ngf IV. Every person appointed to fill the Office of Governor shall 

lo, with all due solemnity, before entering on any of the duties of his 

Office, cause the Commisaiou appointing hint to be Governor to be 

read and published at the seat of Government, in the pr* Hence of 

the Chief Justice, or some other Judge of the Supreme Court of 

the St*te, and of the Members of the Executive Council thereof, 

which being done, he shall then and there take before them the 

ukiD Oath of Allegiance, in the form provided by an Act passed in the 

Session holdeu in the Thirty-first and Thirty-second years of (.hir 

let, SI Reign, intituled an Act to amend the Law relating to Promixsory 

'' ^ Oaths ; aud likewise the usual Oath for the due execiltioD of the 

Office of Governor, and for the due and impartial admiuist ration 

of justice ; which Oaths the said Cliief Justice or Judge is liei«by 

required to administer. 

L V. The Governor shall keep and use the Public Seal of the State 

for sealing all things whatsoever that sliall (lass the said I'nhlic 

Seal ; and until a Public Seal shall be provided for the Stjite the 

Public Seal formerly used in Our Culuuy of Victoria shall be used 

as the Public Seal of the Stato. 

VI. There shall lie an Executive Council for the State, and the 
said Council shall consist of such persons as were, immediarely 
before the coming into force of these Our Letters Patent, Members 
of the Executive Council of Victoria, or as may at any time be 
Members of the Executive Council for Our said State in accord- 

with nny Law enactod by the Legislature of the Ht«te. and of 
■neb other persons as the Governor shall, from time to I 
Our name and on Our behalf, but subject to any Ijiw as aforesaid, 
appoint under the Public Seal of the State to be Members of Our 
aaid Executive Council for the Stale. 

VII. Tl.e Governor, in Our name and on Our behalf, mav make 
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«nd execiiU', under the xaiil Public Seal, grants aud dispoHitioas of 
any land which may l>e lawfully grantMi and diaposed of by Ub, 
within the State. 

VIII. The Governor may constitute and appoint, in Our name 
and ou Our behalf, all auch Judges, Couiniisaioners, .Tuaticen of the 

Peace, and other neceasary Officera and Miniatera of the State 
as may be lawfully w>natitut«d or appointed by Ua. 

IX. When any crime or offence liaa been committed within the 
State against tlie law» of the State, or for which the offender may 
be tried therein, the Governor may as he shall eee occasion, in 
Our name and on Our behalf, grant a pardon to any accomplice in 
euch crime or offence wlio aliall gire such information as shall lead 
to the conviction of the principal offender, or of any one of such 
offenders if more than one ; and further, may grant t« any offender 
convicted in any Court of the State, or before any Judge or other 
Magistrate of the State, within the State, a pardon, either free ur 
subject to lawful conditions, or any remiasioii of the sentence 
passed on auch offender, or any respite nf the execution of euch 
sentence for such perioil as the Governor thinka fit ; and further 
may remit any fines, peualtiee, or forfeiturea due or accrued to U& : 
Provided always that the Governor ahall in no case, except where 
the offence has been of a political nature unaccompanied by any 
other grave crime, make it a condition of any pardon or remission 

, «f aentence that the offender shall absent liimself or bo removed 
from the State. 

X. Tlie Oovemor may, so far as We Ouraelves lawfully may, 
upon Butficient cause to him appearing, remove from his office, 
or suspend from the exercise of the same, any person exercising 
any office or place under the State, under or by virtue of any 
Coromisaion or Warrant granted, or which may be granted, by Ua, 

n Our name, or under Our authority. 

XI. The Governor may exercise all powers lawfully belonging to 
Ua in respect of the summoning, proroguing, or dissolving any 

Legislative Body, which now is or hereafter may be eeiablished 
■within Our said State. 

XII. In the event of the death, incapacity, or removal of the 
<Jovernor, or of his departure from the State, Our Lieutenaat- 
Oovernor, or, if there be no such Officer in the Stat«, then such 
person or persona as We may appoint, under Our Sign Hanual and 
Signet, shall during Our pleasure, administer the Uoverameut of 
the State, first taking the Oaths hereinbefore directed to be taken 
by the Governor, and in the manner herein prescribed ; which 
being done, We do hereby authorize, empower, and command Our 
Iiieu tenant-Governor, and every other such Adntinistrntor as 
aforesaid, to do and execule during Our pleaeui*e all things that 
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brions \o the Office of Gorcfiuir acoonltBg to tb« t 
Our Lettm FM«at, mad maoordmg to Oar ItHtractialK 
ud the Lftwa of tbe State. 

XIIL Id the errat of the Goremor having oc 
temponrili' khsent for ft ibort period from tbe SciLl of GoreniDent 
or tmm tfat StUe, he nuv in stcij each case, hy ma InUntBieBt 
ottder thr Public BolI of th« Stftte, coiirtitate vtd BppuDt Our 
Ueateiuuit'Governor, or, if there be no saeh OtS<rr, or if tnA 
OfEoer be &baeat or anable to act, then anv other peraoa to be 
his Deputr daring aach tAmporkrr sbaeuce, uid in that tMpmdtj 
to exercise, petiana, and execute for And on beh&lf of the Governor 
during such atMenee, but no longer, all snch power* tnd aotlioritjc* 
Tested in tbe Goremor. hy Uieae Oar Letters Pateot, u akall 
in anil hy each Initrumeat be spedfied and limited, but no otbera, 
l*roTided, nevertheteaH, tbat by the appointment ol a Etepntj a» 
aforeiaiil, the power and anthority of the GoTemor shall not be 
abridged, altere*!, or in any wajr affei^teil, otherwise than We naj 
at auj time hereafter think proper to direct. 

XrV. And We do hereby require and oonimand all oar Dffieen 
and Sliuiaters, and all other the inhabitants of the Stale, U> ht 
obedient, aidin|;, and assisting unto the Governor, or to soeb 
peraon or persons as may from time to time, under the imovinaB 
of these our Letters IN,tent, administer tbe GoTemment o( tbe 
State. 

XV. And We do hereby reserve to Oureelvea, our heim aitci 
SnccessoT^ full power and authority from lime to time to reroli*, 
alter, or amend theee our Letters Patent as to Vs or Them sfaall 



XVL And We do diiect and enjoin that tlieae Oar I.rtten 
Patent shall be read and proclaimed at such place or place* within 
Our nid State as the Governor shall think fit. 

In Witness whereof We have caused these Our Letter* to be 
made Patent. Witness Oaraelf at Westminster, this Twenty- ninth 
day i-f October, in the Sixty-fourth year of Onr Reign. 

By Warrant under the Queen's Sign Uauual. 
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2. INSTRUCTIONS passed under the Royal Sign Manual 
and Signet to tin Govemoy of the Slate of Vktt/ria and 
its DependencUs, in the Comvumwfollh of Australia. 

VlUTORCA R.I. 

IsBTEUcTiOHS to Our Governor in and over Our State of Victoria S'lfi?'^ 
aud ite Dependencies, io the Commonwealth of Auatralia, or to Our 
.. liieuteDaDt-Govemor, or other Offi(?er for the time beiug adminiH- 
I teriog the Grovemment of Our uald State and its Depeiideucies. 

Given at Our Court at St. Jamea's, this Tweuty- ninth day of 
October, 1800, in the Sixty-fourth year of Our Reign. 

Whersas by certain Letters Patent bearing even date herewith, PrBsmbio. 
We have cocHtilutBd, ordered, and declared that there ehall be a KmIIbi Li 
Governor in and over Our State of Victoria and its DependencicB, st 
in the Commonwealth of Australia (which said State of Victoria q 
and its Dependencies ai-e therein and hereinafter called the State) : 

And whereas we have therein authorized aud commanded tlie 
Governor to do and esecute all things that belong to his said Office, 
according to the tenor of Our said Letters Pntent, and of audi 
Commission as may be issued to him under Our Sign Munual and 
Signet, and according to such Instructions as may from time to time 
be given to him under Our Sign Manual aud Signet or by Our 
Order in Our Privy Council, or by Ua through one of Our Principal 
Secretaries of Stat«, and to such Laws as are now or shall hereafter 
be in force in the State : 

And whereas We did issue certain Instructions under Our Sign Rec* 
Manual and Signet to Our Governor and Commander-in-Chief in nth, 
and over Our Colony of Victoria and its Dependencies bearing date 
the Ninth day of July, 1892 : 

Now know you that We do hereby revoke the aforesaid Inatruc- BmokM tSm- 
tions, and We do by these Our Instructions under Our Sign Manual 
and Signet direct and enjoin and declare Our will and pleasure as 
follows ;— 

I. In these Our Instructions, unless inconsistent with the context, 
the term "the Governor" shall include every person for the time 
being administering the Goveniment of the iState, and the term 
"the Executive Council" shall mean tlie membeis of Our Executive 
Council for the State who are for the time being reapnnaible advisers 
of the Governor. 

LL The Governor may, whenever iie thinks flt, require any 

person in the public service to take the Oath of Allegiance, together 

J with such other Oath or Oaths as may from time to time be pre- 

■ Kribed by any Iaw in force in the State. The Governor is to 
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euch Oatiis or cause tbeni to \ie adiuinisUrvd bv m 
Public Officer of the State. 

III. The Governor ehall forthwith comii]iinicat« these Our In- 
structions to the Executive Council, anJ likewiae oil such •■then, 
froui time to time, as he shall ^nd convenient for Our service to 
imiMrt to them. 

IV. The Governor alial) attend and |)reaicle at the meetings of 
the Executive Couucil, unless prevented by some neceasMj or 
reasonable cause, and in his absence such member as maj be 
appointed b? him in that behalf, or in the absence of such member 
the senior member of the Executive Council actually preaent, sIiaII 
preside ; the seniority of the members of the said Council beinj; 
regulated according to the order of their respective appoiutmenld 
as members thereof. 

V. The Executive Council shall not proceed to the deepatcb of 
business unless duly aiimmoned by authority of the Governor nor 
unless two members at the least (exclusive of the Oijvernor or of 
the member presiding) be present and assisting throughout the 
whole of the meetings at which any such business shall be 
deapiLtched. 

VI. In the execution of the powers and authorities vested In 
him, the (Joveruor shall be guided by the advice of the Executive 
Cniint'il, but if in any case he shall see sufficient cause to dimeut 
from the opinion of the said Council, he may act in the exerciae of 
his said powers and authorities in opposition to the opiuiou of the 
Oiuucil, reporting the matter to Us without delay, with the reaaun* 
fi>r his so acting. 

In any such case it shall be competent to any Member of the s&id 
Ctruncil to require that there be recorded upon the Minutes of the 
Council the grounds of sny advice or opinion that he may cixe 
upon the qnestion. 

VII. The Governor shall not, except in the oases herennder 
mentioned, aaaent in Our name to any Bill of any of the following 
classes; 

1. Any Bill for the divorce of persons joined ti^ether iu holy 
matrimony. 

2. Any Bill whereby any grant of land or money or other 
donation or gratuity may be nuide to himself, 

3. Any Bill affecting the currency of the State. 

4. Any Bill the pi'ovisians of which shall appear incoiisisteBt 
with oblii^tions imposed upon Us by Treaty. 

G. Any Bill of an extraordinary nature and impurljuice, whrnby 
Our prerogative or the rights and property of Our subjects not 
residing in the StAte, or the tnvle uid shippiag of the United 
Kingdom and Jta Dependencies, may be piejudiced. 
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6. Any Bill containing provisions to which Our asaent lina been 
oncK i-Efuseil, or which have been disallowed by Ub ; 

Unless he shall have previously obtaineil Our Instructions uj-kju poven ii. 
each Bill through one of Our Principal Secretaries ot State, ur '•^•"" ™"" 
unless such Bill shall contain a clause suspending the operation of 
anoh BOl uutil the aiguification in the State of Our pleasure there- 
upon, or unless the Governor shall have satisfied himself that an 
urgent necessity exists requiring that aiich Bill be brought into 
immediate operation, in which caae he is authorized to assent in 
Our name to such Bill, unleea the same shall be repugnant to the 
law of England, or inconsiatent with auy obligations imposed upon 
Us by Treaty. But he is to trananiit to Us by the earliest oppor- 
tunity the Bill so assented to, together with his reasons for assent- 
ing thereto. 

VIII. The Governor shall not pardon or reprieve any offender RBgnUtloti of 
without first receiving in capital caaea the advice of the Executive P""'"" P" """ 
Council, and in other cases the advice of one, at least, of his Mini- 
sters ; and in any case in which auch pardon or reprieve might 
directly affect the interests of Onr Empire, or of any country or 
place beyond the jurisdiction of the Goverjiment ot the State, the I 

Governor shall, before deciding as to either pardon or reprieve, | 

take those interesto specially into his own fieraonal consideration 
in conjunction with auch advice aa aforesaid, 

tX. All CommisBions granted by the Governor to any persons Judns, ate., to- I 
to be Judgea, Juaticea of the Peace, or other officers shall, unless during' ° 
otherwise provided by law, be granted during pleasure only. picMure. 

X. The Governor shall not quit the State withoat having first Govemoi'a 
obtained leave from Us for so doing under Our Sign Manual and """""■ 
Signet, ur through one of our Principal Secretaries of State, except Tcmporur)' 
for the purpose ot visiting the Governor of any neighbouring Stale 

or the Governor-General, for periods not exceeding one mouth at 
any one time, nor exceeding in the aggregate one mouth for eveiy 
year's service in the State. 

XI. The temporary absence of the Governor for any periwl not Goraraor's 
exceeding one month shall not, if he have previously informed the departure [mm 
Kxecutive Council, in writing, of his intended absence, and if he int^^uaon 
have duly appointed a Deputy iu accordance with Our aaid Ijetters =i»u». 
Patent, be deemed a departure from the State within the meaning 

of the said Letters Patent, V. B. I. 
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3. COMMISSION pataed under tht &.y,d Supi Mitnwtl and 
Signet, appotrtUng Sir John Madden, K.V.M.O., Chief 
Justice of Victoria, to he Lieulautnt-Gorenw)' of the SMe 
of Vidoria and its Dependencies, in the Commantrtallh 
uf Anatmlia. 

VicTourA R. 
Victoria, hy the Gr»cf of God of the United Eiagdoiu of Onmt 
Britain and Ireland Queen, Defender of the FAitb, EniprvM 
of Indis : To Our Trosty and Wetl-beloved Sir Jobn ItlAdd«ii, 
Knight Comni&nder of Uiir Most Diatiaguished Order of 
Saint Michael and Saint George. Chief Juatice of the Snpraue 
Court of Victoria, Greeting. 
mtof WEdojby thiaOurCommisMon uuderOurSign Manual and Siguet, 
bo appoint you, the said Sir John Maddi^n, to be during Our p]«uiiT« 
Our Lieu tens Dl-Govemor of Our SUiie of Victoria and iu Drpend- 
eacies, in the Coromon wealth of Australia, with all the ]iowen, 
rights, privileges, aud advantages to the said Office belonging or 
appertaining. 

II. And further, in cane of the denth, incAparit}', or removal vf 
durine Our Governor of Our said State, or of his de|iarturc from Onr ^d 

■hieMK" Slate, We do hereby authorize and require you to admiuieter the 
Government thereof, with all and cinguUr the powers and nuthori- 
RedM* LMten ties contained in Our Lettent Patent under the Great Seal of Our 
MtmUigOmai [-Tniteii Kingdom of Great Britain aud Ireland, bearing ilate at 
ofOotomor. Westminster the Twenty-uiuth day of October, 1900. eoo.tituling 
the Office of Govenior in aud over Our naid State of Victoria «bd 
its Dependencies, in Our (Vim mo n wealth of Australia, or iu any 
other Our Letters Patent adding to, ameudiug, or Bub«tilut«d for 
the same, and according to such thstrui^tiuus as Uar said Governor 
for the time being may receive from Us, or through one of Our 
Principal Secretaries of State, and according tn such Idws as *r« 
now or sliall hereafter be in force in Our said State. 

ITL And We do hereby appoint that this Our present Commi*- 
' iioQ shall supersede Our Commission under Our Sign Manoiil and 
Signet bearing date thoTwenty-uinlh day of April, IS99. appointing 
you the said Sir John Madden to be Lieutenant-(]ovemor of Onr 
Colony of Victoria and it« Dependencies. 
> IV. Aud We do hereby command nil and singular Our ORiceta, 
Ministers, nnd loving subjects in Our said State and ita Lkepetid- 
encies, and all others whom it uuiy coucerii, to tnlte due notjc* 
hereof, aud to give their ivwly obfdience accordingly. 

Given at Our Court at Saint Jaraen's, this Twenty-uinth day of 
October, 1900, in the Siityfourth year of Our Reign. 
By Her M»je«ty's t'oniuuiud, 

J. CaAnasHLAix. 
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Abtentee Tut, 297. 
" Abwilutely free," 203. 
Accounti, Pnblic, audit of. 187. 
Acts of Imperial Parlitmeot, aee 

Imperial Parliament. 
Adelaide ConventioD, 43. 46. 
AdmiDiatration of Juntice. legislative 

£awurB of Commonwealth. 149. 
dminiBtiutive," auggeated alterna- 
tive for " Executive, 212. 

Adnunialrative Departmenti, exclu- 
Bive power over tbone tranaferred. 
162; cBtablighed, 230; transferred 
to Co mmoD wealth, '231. 

Administrative Services, exclusive 
power over thoae traoaferred to 
bom moD wealth, 141 ; those not 
traosferreil to Coninion wealth, 143. 

Admiralty, ColoDial Coarta of, 11, 
251 ; federal juriadiotioii, 273 ; 
convietioni * 
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United States, 235 ; in Auatrali 
236, 242 : iu England and United 
Statea. 240, 241 ; in Canada, 241. 

Agroement, of Coloniea, 62 ; toiindO' 
tion of Constitution, 76. 

Aliens. IcKislative power of Common- 
wealth, 144 ; their admission, 306. 

Alteration {or amendment) of Com- 
monwealth ConslJtution, 316-323; 
meaning of, 320 ; facility of, 332. 
Among the States." meaning of, 
198. 

Anaou, Sir W., Laio and GiuUtm of 
the, CautiMiou. 114, 210, 223 i hxs 
article in Law Qnarttrly Review, 
321. 

Anste^. T. C, Comptitnct ofCalimiai 
Ltgiflalvra, tic, 11. 

Appeal, General Court of, proposalii 



Appeal to Privy CounoU, when alter- 
native to appeal to High Court, 
252; from Colonies and States, how 
regalnted, 253 ; from States, present 
conditiona of, '253, 256 ; in criminal 
cases, 254 ; whether State Parlia- 
ment con impair prerogative, 254; 
on removal of Colonial Judge, 277, 
278. 

Appeal to Queen in Council, objections 
of Law Officers to Ctauae 74 In 
Draft ConstimtioD of 1900, 61. 

Appeob to Privy Council, from High 
Court of Australia, 247 ; in Con- 
stitutional cases, ihid. ; special 
leave to appeal from High Court, 
248; specif leave ' ' 

State Courts, 254. 

Appellate Jurisdiction, of High Court 
of Australia, see High Court of 
AustTalia ; of Queen iu Council, see 
Appeals to Privy Council. 

Appropriation, by law, 187 ; annual 
and Hpecitic, 190 ; permanent, 103. 

Appropriation Bill, rejected i " 



Publiu Accounta, 187. 

Australia, "Mouroe Doctrine" 
31 ; general conditions of, S3; com- 
plaint of sacrifice of interests of, 
56 ; character of politics in, 57 ( 
land in, 72 ; democracy in, 327 ef 
acq. ; political expeKmentalism, 320 ; 
centralisation in, 330. 

Australian Nativea Association, rela- 
tion to federal m 

Baldwin, Professor, article i 

mni Law Review, 313. 
Bonking, 145. 
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Bknkruplcy. I4d ; Im[ierial Law i 
Colonies, 3: Imperial n"-' ivminni 
wealtb Laws, 169. 

BartoD. EHmand (N. f*. WnleB), 42, 
43, 45, 4fi, 60, 229. 

Beacona, 142. 

Berry. Sir Graham (\'ictori»), 32, 

Bills of Exchange, 14«. 
Blackitona, Comtniiiar 
Biue A»i(1895), 147. 
BooChby, Mr. Juatice, 5 
BonDdarieB, of Statea. iDijBeatml re- 

adjuitment of, TiVi; alteration of, 

315 ; proUution ip alt«nitioa of 

CoDstiCntion. 3'22 : ire also Colonial 

Boandaric* Act. 
Boanties, 195. 
Bonrinot, Sic John, TritnmHiotui 

Iff tht Boyal Son'Ay qf Cniiatia, 

43. 
Bowen, Lieot., CommaudaBt.of Van 

Diemeo's Land, 1,1. 
Braddon, Sir EMwanI, *'the Braddon 

Clanse," 47. 49; " tlie Braddou 

Biol," 191 
Brongbam. LoH, 110, lit. 
Brown, Professor Jetliro, 

Detaorrae}/, 104. 
Bryee, JamBi. Atnerkan Co 

03. 239, 240, 317. 320, 330; 

speech on Home Kute, 321. 
Baatingham, Uube of, SS. 
Buoyn, 142. 
Borgera, Professor, Palitieal Stic 

and Coitlilutioiiai Laic, U. fiS. 126, 

177, 301, 317. 3«5. 

Cabinet System, not eatabliahed in 
Constitution Statotes. 212 ; «ee also 
R««M>Ditble (iuT«r 

Canada, legislative i 
Anstialaaian Colonies compured 
vith Province*, 63 : Crown in 
Provintial Governmenta. 74, 287 ; 
legislative jiirwer in, 86 ; House of 
Commons, IDl; eiclnsivH pnwei 
in, 13S ; Imperial and Dinnit ' 

rnwer*. 160 ; pardoning - — 
10; executive power in i 
220 : Privy Coancil in, 226-, checks 
un Provjnt'ial Legiilatarei. 235 ; 
intervfntioa of Dominion or Pro- 
n Constitutional coses, 839 ; 
pn>cedare tor determination of Con- 
stitutional ijueations, 241 : alterna- 
live right of appeal. 252; Provincial 
ConstitntioD* established by British 
North America Act, 286 ; amend- 
ment of Constitution, 316 ; ( 
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stances of confederatioa 
L'oiiimon wealth matters 
Dominion matters, 326. 
Capital, influence of, in Anatikliaii 
pobtics, 4S, AS ; oppoaiiioB of t^>l- 
ney to Common weftltbf =^^s- 



Charters, sources of Colonial (.'onsll- 

Clark, Justice A. Inglia (Ta* 
42. 45. 

Coinage, F>tate may not o 
149, 

Coleridge, Lord. 110. 

Collier. Sir Robert, 173, 277. 

CoUmive Actions, 2.17. 

Colonial Boundaries Act, 
under, ; not appUcahla 
States, 63 : Commanwealtb a aclf- 
governing Colony under, 

Culunial eunference, 1887, an. 

Colonial Constitutions, sources al, 
1-18 ; when lepilaturcs may altar, 
S ; character of, 70 i no separation 
of powers. 86 ; compared with 
Commonwealth, 117. 217: rcapoa- 
sihle govemiuent in. 117, Hj; 
Cabinet System in, 212. 

Colonial Courts, couflict* wtUi cxaon- 
tivc and legislature. 276. 

Colonial Governments, no ootpomtft 
enisience. S14. 

Colonial Judges, »et Judaea; 

Colonial Laws, >our^»a of, IlSi tM» 
nf Parliament of Canada mm, 1J0( 
Lawa of Parliament of Coiiuwn- 
wtallh are, iliid. 

Colonial Laws Validity Act, asr 

Table of Statutes- 
Colonial Legislature, powers of, lo 
vary Imperial Laws, 4| Parliamenl 
of Canada is, 170; Pariiamonl of 
Commuowoalth is, 170; defitied, 
292. 

Colonial Legislalutta, aa soorcea of 
Colonial Law, 1-18; "local aBil 
territorial," 7, 9; plenary pow«ts 
of, 77, 80, SS 1 natoiv of powwra, 
129 i power over copyright, 147 : 
subordination of. 234, '235. 
Colonial Parliameota. powen of tan- 
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, Bxecative Conneil 
226 ; featurGS of reBpooaible govern- 
ment in, 227, 228. 

Colony, Cammonnealth is, ITO; de- 
fined, 293. 

Coloured Races, Bpecial lawn for, 144. 

ComuKuider-iii -Chief, Colonial tiov- 
ernora as, 221 ; Oovernor-tieneriil 

Commerce, «ce Triide and Commerce. 

Common Law uf Englanii, in force in 
Colonies, I. 

CommonnreaUli, proclamfttion of, 62 
(m« Also Appendix) ; a aelf-govern- 
Xas Colony. it3 ; meauings of, 64 ; 
origin of title, 65 ; legal origin of, 
66 ; powers not limited by powers 
of its Eovernment, ihid. [tct, also 
Append!;!, The Nature of Federal 
Union}; and States, 6R ; federation 
of, ifi'id. ; territory of, 71 ; distribu- 
tioD of powerti in, 82 ; inaugaration 
iif. 230 ; as a party to snits, 255, 
262, 265. 26H. 

Comniouwealth Expenditure, 192. 

Commoawealth (iovornment, nature 

of. laa. 

Commonwealth Laws, relation to 
Iniperial and Stale Laws, 171, 
172. 



-'oiiiponica. Commonwealth power 
over, 148i not within sec. 117,298: 
taxation by St&tea, 299, 300. 

Companies Acts, not in operation in 



Coloi 
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ConctliHtiou and Arbitmtiou, 156. 

Concurrent Powers, 1.16. 

Coniolidated Fnnd, 1S7. 

ConEtitulion, meaning of. Ta, 7S ; 
Courts in relation to, 2.^ ; of I8!)l, 
nee Draft Couatitutiou of 1891. 

Conatitntion ot the Comraoo wealth, 
foundeil on agreement, 15 ; federal- 
ism of, 76 ; supremacy of, ihid. ; 
rigidity of, 78 ; meaning ot, 79 ; 
KUi^remacy in Ststcg, SO ; iuterpre- 
lation [if, SI ; national and federal, 
101-105; alteration of, 316; demo. 
oratic meaning of, 327 el »tq. ; 
development of, 330 el acq. ; in- 
dividual liberties in, 329. 

Constitutinnsl Law, in the Common- 
wealth, 7S. 



Constitutional Powers, appeals as to, 
248, 249 ( see also Appeals to Privy 
Council. 

ConaCitutions of the Colonies, 4ee 
Colonial Constitutions; SlatesCoD- 



I of tiie States, -ee States 
Constitutions. 

Constrnction of legislative powers, 
136, 200. 

Consuls, federal jurisdiction over, 
SQ9, 'Xl. 

Confemporary Renew, 54. 

Convention, 18S1, Sydney, 41 ; 1895, 
proposals for national, 44 i 1897 at 
Adelaide, 46 1 1897 at Sydney, 47 : 
1898 at Melboorne, 48. 

Cooley, Judge, OonttiliUionat Litaila- 
tiane, 83, 85, 89, I3S, 166, 167, 179, 
185, 215, 291, 297; Prineijja- of 
Const iliilional Law, 88, 149, 152, 
160. 187, 199, 206, 313, 317. 

Copyright, Imperial and Common- 
wealth powers. 169. 

Copyrights, legislative power of Com- 
monwealth, 147 ! power of Colonial 
and of States legislatures, ibid, 

('omwall and York, Dube of, opens 
FirstCommonweaJthpBrliBment,94. 

Corporations, Commonwealth power 
over, US. 

Cotton, Lord Justice, 110. 

Contt-Martial, not a Court within 
Constitutional provisions as to 
judicial power, 2B1. 

Courts, in relation to legislative 
power, 200, 2.15; In relation to 
Constitution, 234 ; what are not, 
281. 

"Courts of any Htate," what are, 
251. 

Crimes, jurisdiction over, see Pardon- 
ing Power ; State to provide for 
custody of offenders, 285, 

Criminal Cases, appeal from State 
Courts, 254. 

Criminals, indux of. Commonwealth 

Crown, proclamation of Common- 
wealth, 62 1 union under, 73 ; claims 
by and against, ibid. ; io Colonial 
Governments, 73, 214 ; in Constitu- 
tion, 73, 74; indivisibility, 74; 
relation to 8t«tei, 74, 287 : included 
in the Parliament, 02 ; demise of, 
104 ; Execntivs power vested in, 
■214 ; powers granted to Governor- 
General, 220 ; responsibility of 
Govetiior-Oeneral to,22!); in litiga- 
tion, 282; grantof territory by,3l2. 
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Jiita, proposal to pUue under 
Menlgovenuiiuit, 3t; ini[iorUiice 
o(, ?i. 

Caatvnu. raBtnctuins nithdnwn, 10 : 

■w tiio Tanff. 
CiutODu. Eiciw, anii Bounties, 135. 
Ciutauu Karcnue, Sutea entitlixl to 

ratnni nf ihr«e-foarthi, 191. 

IWIey, \\. H. (N. S, WalesI, 59. 
DuIiDg, rirur, £63. 
I HwiiliickB. provedDre for avui-ling, 
121 ; in l.'oiistitiitioaKl altention. 



l>cata, Alfred tVictoiia). 40, *&, 50. 
229. 

l>eu, Thanuon, ^. 

UebU nf SUtea, IIM. 

ItooUralory Lawi, rtt Lswa. 

DeCdDo*, colonikl powers, lOi Coloni&l 
VmAereaiM |18S7I on, 39; Major- 
(lenanl Edwards' Keport tlSS9), 
40 : legUlativo iwwer over, Ul : 
Imporial laws relattug to, 142 : as 
uu Ilnp*ria1 matter within scope 
uf >clf>gavemmcnt, 233 : C<nirts> 
martial, dil. 

I>el«eatian ol l^alativo power, 130. 

l>«inMn«]r, prinoip«l feature of tbe 
OooatitQtioo, 327. 

0«p«ndaicies of Gtininioiiwealth, 31 1 . 

Detby, Lord, 30, 38. 

Dibl»,Sir(i.,43. 44. 

Hloey, Proftasur, 76; Coi(ifi>( i^Laiti, 
153, 1S5; Late <if Uu CVxuXil iCioa, 
237, 3il : hia article in Law t^uar- 
Itiiy Renrv, 3SI. 

IMcksoQ, Sir J. (QueenalaDdl, 50, 229. 

Uirwtoiy, 177. 179. 

"l>iaability or Diacrimination, " mean- 
ing of Id aec 117, 2i)3 <t arq. 

Diaeriiiiioatioii, in taxation, 161, IS4, 
ItUl, ii»7 : in railway cbarges, 207 : 
" unjust In any 8tat«." ambiauity 
uf. i»2. 

Uianriminktiatia, p«w«r of Intcr-Statc 
CoininiBiion. wl. 

UlipDtad KlMtiona, 113. 

Dlaolotlon, «f Parliament, when to 
be gnmled, 90 ; of Honaa, 104 1 of 
SeuU in caae of iloultoclu, 125. 

IKvonw, 149. 

I kiminion of Canada, mc Canada. 

I >owner, ait John IS. Anairalia). 
16. 



Draft Constitatiou of Ittl. mgntiim 
at Sydney, 41 ; history of. 43: 
compared with Commonwealth Cm- 
stitutioii, 2S6 ; proviaiuna aa lu 
carrespoadence iMtwecii Iraporial 
tiuverument and Statea, 288 1 Ib- 
perialism of, 325. 

Dutfy, Sir Charles Gavan. 32. 34, 27-n- 

EdwanU, Major-General, 40. 

EmiKration, 144. 

Bngluh Laws, in force in CWnuta, 2 

Esher. I.ord, 111. 

Ex post facto Laws, 89. 

Excise, 195. 

Exclusive Jurisdiction, of (.'auwwi' 
wealth Courts, 262. 265-267 i Pat^- 
■sent may determine, 26S. 

Exclusive Power, over certain tetii- 
toiy, 71 ; over administntive 
services, 141 : Common wealtli Pur 
liaQient, 162 J over conunercr. 199, 
£05; existing Slate Uwa as Ut 
matters within, 309 ; over surren- 
dered territory, 312. 

EieliisiTB Powers, in Canada, I3J: 
of Commonwealth. 130. 

ExecuUou. State Conrta oknnot re. 
strain execution of jud)[fnenl of 
Federal Courts, 274. 

ExecntJTe Council, nrt Feileral Ei«cn- 
tive Conncil ; in Coloniea, 224-391. 

Executive Officer*, pmteotioa of, 161 1 
appointment, 225,220; of Comaua- 
wmlth, jorisdiotian over, 2SII, :JNi 
and judicial fnnctions, 281. 

Executive Power, tee ch^ters xiL 
and xiii. ; vested in the l^rown, Sit 
relation to legislative and jadieial 
power, 83 ; nature of, 210 ; extent 
of, -21.1; in a federal system. 214; 
in United Sutes, ■2li-. m Comroan. 
wealth compMvd with Colonisl 
Constitutions, 217: iiardtming 
power as, 220 : Interstile Coin, 
mission and Courta-Martial belong 
to, 281 ; delegatiun by Common- 
wealth to SUtea, 284. 

Kiecutors, powers of, 155. 

Expenditure of Cbmmonwe«ltli, 182. 

External Affairs, legialativo powers 
of Commonwealth, 142; pardoulu^' 
power in rvlslion to, 218; faiKtintis 
of deportment of, 231. 

ExUsdilioD. not a jodioial rmttar 
except by .Statute, 364. 

Extra-territorial, operation at Com- 
monwealth Laws, IS4 [ mattera, 
135; trade and ooi 
tlon to Sutes, 198. 
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Extn-UmtoruJ L*wi, of Colonial 
L^^laturoB, 7 ; QoTernor'a pro- 
clamation nndsr Merchsint Sliip- 
fing Act, 11 ; of Commonwealth, 
13 : of States LegiBlatures in 
United States, 291 ; in relation to 
UxatioQ, 297. 

Family Law, Commonwealth power 



76. 

Federal Council, aaheme of Act, 32, 
33 ; nature, oonititution, aod work- 
ing of, 37 ; Act repealed, 63 i 
Com mon wealth, at request of State, 
may Biercise powers of, 1S9. 

Federal Executive Coanuil, nature 
and f uuctiona of , 225 ; appoiutmeot 
Bod tenure of membera of, ibid.; 
appointment of First, 230. 

Federal Jurisdiction, titt cap, x 
and Indei to texts of aeoa. Tl-SO. 

Federal Movement, History of, . 
History of Federal Movement. 

Federation, responsible government 
in, 123. 

Field, Judge (U.S.A.), 161, 184. 

Fiji, 29: not included in the Com- 
monwealth, S4. 

" Final and Conclusive," judgment of 
High Court of Australia, 248. 

Finance, 18M96. 

Financial Relatioos, of States and 
Commonwealth, 193. 

Fisheries, legislative power of Com- 
monwealth, 143. 

Fitiroy, Sir Charles, Governor of 
N.S. Wales, 19, 21. 

Foreign Commerce, tet Trade and 

Commerce- 
Forrest, Sir John (W. Australia), 229. 

Forater, W. E. , 320. 

Forsyth, Cfw-i and Opinions on Con- 
nlituiiona! Law, 1 14. 

France, in the Pacific, 29-31. 

Freedom of Trade and Commerce, »u 
Trade and Commerce. 

Freeman, 69 ; History oj Federal 
OovemmaU, 364-366. 

Frere, Sir Bartle, 223. 

Friendly Suits, 237. 

Fry, Lord Joatice, 1 10. 

Fysh, Sir FhiLp (Tasmaaia), 60. 

Generality, see Laws. 
Germany, legal central ization in, 327- 
aiadatone, W. E., his Home Rule 
proposals, 321- 



Governmentai Ageocii 
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Governor of a Colony, Governor- 
General as, 21 ; powers nnder 
responsible government, 217 i par- 
doning power, 218 ; as Commoader- 
in.Chief, 221 ; and Governor ia 
Council, 224 ; validity of Instruc- 
tions to. 230 : former appellate 
jurisdiction of. 261. 

Governor of a State, represents the 
Crown, 74 ; provisions of Constitu- 
tion relating to, 286 ; proviaiooa of 
Draft Constitution of 1891 as to, 
ibid, i Constitution assumes con- 
not Commander - in - Chief, ibid. ; 
pardoning power, 289 ; powers 
compared with Governor of a 
Colony, ibid. 

Governor. General, in early history, 
21; U.M.'a Representative, 74, 02; 
prerogatives elerdaeable by, 92 ; 
summons, proroguee, and dissolves 
Parliament, 94 ; recommends money 
grants, assents to legislation, advice 
of Ministers, 95 ; in relation to 
Parliament and lenslation, 97 ; 
enecutive powers derived from 
Crown, 219, 220 : pardoning power, 
ibid,.; certain powers speciuly com- 
mitted to, 221 ; as Commander-in- 
Chief, ibid.; how far powers eictu- 
aive of eieroise by Crown, ibid.; 
effect of grant of powers to, 222; 
and Governor-General in Council, 
224 ; appoints Miaisters of State 
and Executive Council, 225, 226 ; 
reaponsibility to Crown, 229 ; 
validity of inatmctions to, 230; 
appoints and removes Judges, 
278. 

GranvUle, Earl, 26, 36, 160. 

Grey, Eari. 20-22, 101. 

Grier, Justice, 306. 

Griffith, air Samuel (Chief- Justice 
of Queensland), 33, i2, 43, 45, 
76. 

Gwynne, Justice, 168. 

Habeas Corpus, 161 ; State and Com- 
monwealth, powers, 272. 

Halsbury, Lord, 230. 

Han$ard'i Debate*. 74, 321. 

Hare. Arnrrican CimaiitMitmi^ Lam, 
163. 172, 189, 271,272,299. 

Harvard Law Renew, 237. 312. 

Healtii Lfl,wa, net Police Powers. 

Hearn, Qoptrnmatl of England, 140. 

HeracheU, Lord, 133. 
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Uigb Ckmrt of Aaittkli*, «re chapter 
IV. uid Index to text of aece. 
73, 74 ; in the Cooatitutioti, 243 ; 
■PpelUte jurisdictioo created, 246 ; 
and Privy Council, wheo altema- 
tive of appeal, 252. 
Hieinhotham, Chiaf Jagtice. 216. 222; 
CaoatitutioDaloptiiioiuof, 216, 217, 
229. 
History of Federal Movement (ohroa- 
ologj): 
Governor Fitzroy's propoaalH, 

[ISS7), 19. 
Report of Committee for Trade 

and PloDtatioiie [\U%). 20. 
Auatraliau Coostilution Bill. Earl 

Qrey'a prapoaaU (1850), 21. 
Governor- General appointed 

(1S51), 21. 
Colonial Conatitntional Com- 

ntitteee (1853), 22. 
Wectworth's "General Associa- 
tion tor the Au atraiian Coloniea " 

—memorial to Seoret*ry of 

State, and reply (1^7), 23. 
Committees in New South Walra 

and Victoria — ^report of Viuto- 

rioD Committee (18671, ^■ 
Attempts to secure Colonial Con- 
ference (1SS8 to ISaO). 24, 23. 
Tariff difficulties and arrange- 

nienU(ta 1S73), 28, 27. 
Policy of Imperial Government, 

26. 
Ticlorian Royal Commiasion, 27- 

29. 
Sir C. G. Duffy's Nentrality 

aoheme(I870), 29. 
The PaciSc Qaestioo, 20. 
Annexation of New Guinea(lSH3). 

30. 
First Auatralaaian Con vcn lion 

(18S3). 31. 
Federal Council, acheme of (IS83), 

32. 
Federal Council Act (1885), 33. 
Period of Inter-Colonial Confer- 

encea (IseS-lHBS) reviewed, 33- 
Charact«r of Federal Council, 

37. 
The Conference of Premiere, 30. 
Colonial Conterenoe in London 

(IS87)— Colonial Defence, 39. 
Report of MajoT-General Ed wards 

on Defence 11889). 40. 
Aoatralasian Federation Confer- 
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National Auatralaaian Conven- 

Uon. Sydney (ISSl), 41- 
Draft Conatitution of 1S9I, 43. 



Sir George Dibbi' proposal (UH). 

44. 
Popular Movement — Anatnlian 

Natives Association, 44. 
Corowa Conference (1893), 44. 
Conference of Premiers at Hobart 

(1895). 44. 
The Federal Enabling Billa, 45. 
Convention Elections (1897). 44 
Convention at Adelaide (1897). 48. 
Convention at Sydney (1897). 4~. 
Convention at Melbourne (1098), 

47. 



Oaferenoe of Premiers at Mel 

bourne (1899). 49. 
Second Referendum (1899-1900), 

49. 
Aostnilasiao Delegation to Lon- 
don (1900), 50. 
Conference and Negotiations in 

London (1900), 51. 52. 
The Appeal Qaeation, fi2. 
Royal Assent (1900), 53. 
General Conditions of AustralaiiB 
^-comparison with Canada, 53- 
56. 
Federation not a neceuity, 55. 
Material prosperity, 56. 
Politics in Australia, 57- 
Colonial jealousy, 6T. 
Influence of Capitnls, &S, 
lAck of interest in Federatioti, SB. 
labour Party, 60. 
Movement bei-omea popular, Al. 
Holland, Lam Quarltriy ktvievi. 301. 
Home Affain. functions of depart- 
ment of, 231. 
Honorary Ministers, 228. 
House of Itepreaentativea. genetaI1)>. 
101 ; qualification of elector* and 
members, 105 ; disqualiKcatuxi for 
membership. III; vacation of ae*t, 
1 1 2 1 relatioiu with Senate. «> 
chapter vii. 
Houses of the Parliament, addrcai 
for removal of Judges, 277. 

Immigration. 144. 

Imperial Acta, powen exerclMabl* 
under, 292. 

Imperial Aflairs, cprtun matism 
deemed reserved to Imperial Parlia- 
ment, 10. 

Imperial Federation, nnoonoeoted 
with Australian federation, 3S4i. 

Imperial Covenuneut, policy ii 
tiDD to UriCr, 26 : ncdon of, S 
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iDiperisI L&wa, relation to CommoD- 
wealth and State Laws, 166. 

Imperial Parliament, its Acta "made 
applicable " to Colonies, 2 ; its Acta 
adopted in Coloniei, 4 ; certain 
matters deemed reserved to, 
Acts relating to tariff, 26 : 
reijueBt of State, Commonwealth 
may exercise powers of, 159. 

Implied Powers, 162. 

lucid GO tat Powers, of Commonwealth, 
160. 

loconaistency of State Laws with 
Commonwealth Laws. 172, 173. 

Induatrial disputes, 156. 

Infants, 149 ; powers of gnardiana, 
159. 

Iniooction, against federal officer, 
259, 2Sft. 

Insolvency, 146. 

Inspection Laws, 196. 

Instmctions, as to receiving Bills, 
95-B7; toGovemors, validity of. 230. 






!, 146. 



i 



Inter Colonial Cunfereoces, period 
(1863-1883) of, reviewed, 33. 

^ter-Colonial Process, 150. 

'Inter.Statc Commerce, me Trade nod 
Commerce. 

Inter State Commission, 205; relations 
of its fonctions to judicial power, 
209 : appeals to High Court, 247 ; 
not a Court, 281. 

Interconrse. net Trade and Commerce. 

Internal Affairs, Constitutional powers 
of Colonial Executive, 217. 

International Iiaw, matters between 
States, 2G4 -, in Admiralty, 273. 

Interpretation, not purely a judicial 
function, 83, 84 ; of le^Iative 
powers, 137 ; of Constitution and 
Acts of The Parliament, federal 
jurisdiction of, 259, 260, 269. 

Intoxicating Liquids, 290, 305, 

Invalid, effett of provision that State 
Laws inuonsisteoC with Common, 
wealth LawH shall be, 172. 

Invalid pensions, 156. 

Iredell, Justice, Sfi, 259, 266. 

Isaacs, J, H. ( Attorney. (Jeneral, Vic- 
toria), 332. 

Issue, of public money, 187. 



Joint Sitting, remedy for deadlocks, 




Judicial Notice, of State Laws, 154. 

Judicial Power, vested in the Courts, 
82 ; relation to legislative and 
power, net Political Ques- 
tions ; nature and limits of, 84 ; not 
sole interpreter of Const' 
ibid ; laws invading, 88, 69 ; com- 
pared with legislative, 200 ; relation 
to Inter-State Commission, 209; 
guardian of the Constitution, com- 
pared with Eiecutive, 214 ; in 
relation to Constitution, 233 : rela- 
tion to acts of legislature, 235 : 
attitude of Convention to, 236 ; 
advantages and defects in relation 
to determination of Constitutional 
questions, 238, 239 ; distinct from 
advisory opinions, 242 ; extent of, 
ibid.; heads of, in Commoowealth, 
243 ; vesting of, ibid . 
United States, 258; functions which 
are partly judicial and partly eie- 
' , 281 ; Inter-State Commis- 
sion and Conrts- Martial not within, 

ibid. 

Judicial Proceedings, of States, 162. 

Judiciary, interpretation of powers, 

137 ; of Stales under State control, 

independence of other powers. 

Justice, Administration of, legislat: 
powers of Commonwealth, 149. 

Justices of the Peace, salaries not 
alterable by Parliameot, 192 ; not 
within Constitutional provision as 
to judicial power, 281. 

Kent's Commeiilariiif, 269. 
Eimberley, Lord, 26. 
King, Governor of N.S, Wales, 13. 
Kingston, Premier of 8. Australia, 

42, 44-46, 50, 229. 
Knutsford, Lord, 217. 

Lands, tiu Crown Lands. 
Langdell, Professor, 312. 
.^010 Quarler/y Rttita. 76. 164, 261, 
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[awi, inva^lmB judicial power. 88, 89 ; 

oenerality of, 89 ; deelaraUiry, 90 ; 

different aspect! of the same law, 

303. 
" Laws and Proposed Laws," 177. 
Iawb, Coloniai. me Colonial Laws. 
Lawi, Ex post facto, 89. 
Lawi, Imperial, relation to Common- 

wealtli uid State Laws, IBs. 
"Laws of England," in fonie iu 

Coloniea, 2 ; repQgoancy to, 6. 
Iawh of the CannncmweBltll, relation 

to Imperial and State Laws, 171, 

172. 
L«wa of the States, He SUte Laws. 
Lefroy, A. H. P., LtgMative Powrr 

in Canada, 8, 76, 8fl, lltS, 132, 138, 

166, IG8, 109, 197,218. 
Legal Tender, 149. 
LegiilatioD, suKgeited reconne to 

Conatitiitional slteratioDS, 332. 
LegislativB Power, in Colonial Con- 

ibitationa, 77 : vested in the Par- 
liament, 82 ; relation to eiecul' 

and jndieial power, 83 ; wbat ii, 

of Common wealth Parlinmeoi, 

chapter viii.; delegation of, 130; 

comparad with jndicial, 300; legal 

limitations enforced by Coorta, 334 ; 

restraintH oo. in Australian Colonies. 

235 ; aubjecta of, in Cominunwealth 

Parliament, chapter ii. 
LtgMuiiKt PotPtr of the Pariianent, 

90. 
Legislative Powers, oonstmction of, 

136. 
Le^alative Qaeitioos, compared with 

judioial, me Political Queitions. 

es. Colonial, ite Colonial 



L^gislatuj 

Legialai 



Lewis, N. E, (Tastnanta). 229. 
Lewis, Ooventment of Deptndeneia, 

3.364. 
Lex at oonanetudo Parliamenti, not 

applioable to Colonial LegiiLatnrcs, 

liabilities, of Commonwealth, 190. 

Lightbonses, 142, 

Lightahlps, 142. 

Ijodloy, Lord Justice, 110. 

"Local and territorial legislalurea, " 

7> 9 ( applicability to Common wealth 

Parliament, 143 -, 6Ute Porliamenta 

as, 291. 
Lopes, Lord Jastice, 1 10. 
Lowell, Oovemmnil4 and Pnrtirn in 

Coniinmlal Svrope, 127, 3G3. 
Lunatics, powen of guardiana, 155. 
Lyne, Sir William (N. 8. Walea), 



Uocdanald, Sir John, S96. 

Mackey, J. G., 332. 

Macj, Jesse, The SiiglUli Co^u^^tuti»a, 

75. 
Madison, Virginia Report, 283. 
Maodamns, ogainat federal officer, 

259,369,271,274. 
Mandatory, 179 ; proriaions for 

ameodmeDt are, 317. 
Mansfield, Lord. SUl. 
Marriage, Commonwealth powecorer, 

149. 
Marshall, ChiefJustice John. 60. 135, 

137, 138, 163, 18.1. 186, 197. IW, 

20a, 366, 303. 333 1 lAA »/ H'a**- 

ingloH, 241. 
Matrimonisl Causes, 149. 
" Matter," meaning. 260. 2&1. 
"Maltera." referred by SUt« Par- 
liaments, 158. 
May, PariiamaUary Praetit€, 114, 

115. 17S. 
Melbourae Age, 231, 332. 
Melbourne, Convention at, 47 : &*- 

ference of Premteri at, 49. A3. 
Melliah, Lord Jastice, S6. 
Members of House, nuinetioal lafe' 

tion to Senators, 102. 
Mercantile Law, Conunoim 

powers over, 143. 
Metivftle, H.,23. 

Meteorology, 142. 

Military, HKConrta-Martial: Defeaoti 

(lovernor-GeneraL 
Milter, Justice (U.aA.). 162, 2M. 
Ministers of State, not diaqualtfied 

for ParUament, 112. 
Ministers, Honorary, 228. 
Molleno, Mr.. 223. 
Money Bills, recommenJalioti by the 

Governor- Deoenl, 115 : procadars. 

1 18 : effect uf procedure, 124. 
"Monroe Doctrine," Aoatralia, 145. 
Morns, Edward E., Mrmoir o/Utor^ 

Ifigitibolhani, 217. 
Munroe, Comuiiuiion <^ Caaada, ]■ 
Murray, river, 20, 36, 208. ' 

yasioiuU Revitvi, 43. 
Naturaliiation, legiilatii 

Common weal til, 144. 
Natnraliutiou Laws, validil 

Colonial, 10. 
Kaval and Military. Me 

Govemor-deoBTal : Courta- 
NeutTMlity. of Coloniea. Sir 

UuSy'a selieme. 37-29. 
New Caledonia. 39. 
New Guinea, anneiation of, 30l 
New Hebridea, 30, 31. 
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New South Wales, a Settlemant 
Colony, 2 ; Charter of JuBtice, 4 \ 
toorceaof laws and institutioiis, 12; 
federal niovumeDt in, 22 ; fiscal 
policy, 26 ; r«£u*«I to join Federal 
Council, 3S ; apposition to Con- 
vention CoDstitutton, 48 ; electoral 
law, 107 i Eiecative Council in. 
226; present condiliona of appeal 
to Privy Council, 256. 

New States, 310. 

New Zealand, attitude towards Com- 
niODwealth Constitntioa Bill, 51 ; 
relation with Pacific iBlanda, 145 ; 
legislation of, 156 ; appointment of 
Judges, 279. 

Newcastle, Duke of, 22, 34. 

O'Connor, R. E. (N.S. Wales), 46, 

229. 
Office under the Crown, Attoruey- 

General of Colooy holds, 74. 
Officers, sec Eieoutive Officers. 
Official Rtport of Debalen, ildbon-rw, 

287. 
Old-age pensions, 166. 
O'Loghlen, Sir Bryan ( Attorney - 

General for Victoria), 74. 
Opiniom of Law OffittrK, 147. 
Orders, Colonial, sourocs of Colouial 

Law, a. 
Orders, Prerogative, sources o( 

Colonial institntiona, 5. 
Orders, Statutory, Im]^erial,as BOlutce 

of Colonial Laws, 4. 
Original jnruuiiction, 360, 351. 
Original fitAtes, 311. 

Pacific Islands, their importance in 
federal movement, 29 j relation to 
the Cool mon wealth, 64 ; power of 
Commonwealth over relations with. 



Parker, Q.C, (New Zeaknd), 50. 

Parkes, Sir Henry, 2D, 32, 34, 37-40, 
42-4G, 56, 65 : Fijly Teart in tkt 
matinj of AuHralian Hintary, 
226. 

Parhmeat Beige, 261, 

Parliament, Imperial, 'ft Imperial 
Parliament. 

Parliament of the Commonwealth, 
preponderance of, 90 ; ite constitu- 
tion, 92 ; summoning, proroguing, 
and disaolving, 94; power >a to 
Imperial Laws, 167 ; relation to 
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'er, 215 ; powers 



Executive , . . 

under special Imperial Acts, 292. 

Parliamentary Procedure, 90, 115; 
defect of form in legislation, 1 75. 

Parliaments, States, fiinction in rela- 
tion to Federal Oovemroent, 97. 

Patent Laws, police power in relation 



Payment of Members, 113. 

" Peace of the Commonwealth," 213. 

" Peace, Order, and good Govern- 
ment." 128. 

Poal, Sir Kolwrt, 228. 

Penal Laws, 272. 

Petitions of Bight, 220 ; in Colooiee. 
statutory provisions. 265. 

Philliroore, Sir Robert, 261. 

Phillip, Governor, 13. 

Plehn, Carl, PuWic Finance, 183. 

Plural Voting forbidden. 107. 

Police Power, of States in relation to 
commerce, 200 ; in tbe States, 
300-304 ; in United States deaoribed, 
301, 303. 

Political Questions, 84, 237; mii- 
formity of regulations of commerce, 
199 ; as to execntive action, 214 ; 
outside judicial power, 260, 261, 
263. 

Port Phillip, separation From S.S. 
Wales, 20,21, 

Posts, 142. 

Powers, separation of, in Constitutiou, 
86 ; separation of, not found in 
Colonies, ihld. 

Preference, Undue, 185 ; " to any 
State," ambignity of, 283, 

Prefereaces, by States, 199 ; on rail- 
ways, 206 ; powers of Inter-Stale 
Commission, 207. 

Premiers, Conference of, tended to 
supersede Federal Conncil, 39 ; at 
Uobart, resolutions for election of 
a national convention (1S95), 44 : 
at Melbourne, to oonsider amend- 
ments to Constitution, 49 ; at Mel- 
bourne, on appeal question (1900), 
52 

Prerogative, source of Colonial Insti- 
tutions, 1 ; in Colonies, 73 ; powers 
in relation to Commonwealth Par- 
liament, 94 1 in relation to executive 
powers of Common^reoith, 217 ; 
power of Colonial legislatures over, 
254 ; of hearing appeals, 247, 248, 
254. 
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PrivaM Intemationftl Law, relation 
to CoDaCitulion, 154; part of law of 
SUtes, 29), 293 ; growth of, 327. 

Privilege of Parliament, 114. 

Privy Council, 51 : inter. relaUon of 
L'uikdi&n Conatitution, 74 ; inter- 
pretation of Colonial Constitutioni, 
77. Sfi ; power over acts of Cotoai&l 
Legialaturea, 234. 

Procedure, PorliameDtsry, 90, IIS; 
defeat of form in legislation, 175. 

Proceai, iatercoloDial, 150; legiiUtive 
power of Common we«lth in regard 
141 State Courta. 152; civil and 
criminal, 166, 

Proclamation of Commonwealth, 62, 
338. 

Prohibition, asaiaat federal officer, 
259, 269. 

PromiBwty Notea, 146. 

Property, or governmental power, 
queitioni of, 71, 72; acquieition. 
169 ; AcquialCioD of State pniperty, 
ibid.; of a State, not Uxable, 185: 
Common wealth to oompentate State 
for property taken over, 192. 

Proportionate Representation, 103 : 
in Tasmania, 101; of States, altera- 
tion of, 330, 323. 

" Propoeed Laws," 177. 

'*l'o rpotesoftbeCommon wealth." 1S6- 

Quarantine, power of Commonwealth, 

142; LnwB withb police pow«r, 

302,303. 
Qiieen-iii-Counoil, .tee Appeals to 

Privy Connoil. 
Queenalftod (originally part of N.S. 

Wales), loorces of laws and Inatita- 

tinna, IS; amieies New Uninea, 30; 

railway tai, 58 ; electoral law, 107 ; 

present conditions of appeal to 

Privy Cooacil, 258. 
Qneen'a Ministers of State, appointed 

by Govemor.General : must be 

member* of Parliameot : tenure 

and salary, 226. 
Queen's Minlstera of State for Com. 

moD wealth, not disqualified tor 

Parliament, 112. 
Qnoen's Ministers for a State, not 

disqualiSed for Parliament. 112. 
Quick, Sir John (Victoria). 44. 
Quick and UorTOD, Annotaird Coutti- 

twiion q/" (Ac .Jiufrafian Common- 

leadth, 45, 109. 

Races, Coloured, special laws for, 144. 

Railway and Canal " '"" — '~ 

lUngUnd, 205- 



I Anatratia 



and 

power over traile and cnmnarcA 

157, 198 ; unreasonable ckaifs* 

may be a tait, S02 ; devdap»«n( 

rates, and pr«fareliC( 

character of diipatea 

OS to, 207. 208. 
Randolph, his article : 

Laio Rtviea, 312. 
Recognition, of laws, etc, of StaUa, 

ISA. 
Reevei. W. P., Agent-OeiMnL New 

Zealand, 50. 
Keferendnm, on Convention Conatiu. 

tioD, 47 ; on amended Constitiitlen, 

4H, 318 er tq.i suggeated ae remedy 

for deadlocks, 124 : for olteratioa ot 

State boandariea, 3IG. 
Reid, Premier of N.S. Wale^ 44, 4fl, 

52. 
BelatioDB, of legiilatnre, exeewtiT^ 

and judiciary, S3: of legialatin 

authorities, lti5. 
Relations. Financial, of St«tea waA 

Commonwealth, 192. 
Religion, Commonwealth may Bot 

make laws in respect to, 3U7- 
Renron. Wood, 255. 
" Repugnant to Laws of EnglkBiU'ft 
Keaideot, in a State, 207. 
RsBidenta, in different State*, ledsnl 

jurisdiction over, 259, ^2. 
Responsible Covemmeot, 



rderol GovemnieDt, 123: 
in law III Colonies. 217 ; pardoolog 
power under, 220 ; military olEaln 
in, 222; appointment of Ministan 
and other OtGcers. 224 ; In Knglant) 
and Colonies compared, 22S, £27 • 
legal or conventional character of, 
22S. 

Rivers, Parliament may not ohridga 
Sute righCB, 198; power of Inter- 
Slate Commiuion, 208 1 riparian 
rifthts. 268. 

Rorer. InterSlait Late, 90B. 

Royal Assent, 95. 

Russell. Lord John, 228. 

Salmoud, article i 

BrvitK. 154. 
Savannah river, 26l 
Scratton, on Copyright, 147. 
Seat of Ooveniment, ^\, ISL \ 
Scouud Chamber, 118. 
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Seeley, Politieai Sdtnct, 3B4. 

Selbome, Lord (Sir Ronndelt Palmer), 
87, !29, 175, 277. 

" Self-goTeming CaloDj," Comman- 
wealth ia, 63. 

Senate, geDerally, 97; vaoacyin, 99; 
commKnilas comtmmilatnm, 101 ; 
qublific&tion of electors, lOS ; reU- 
tiona with UoDie of RepraBentativea, 
116 ; powen aa to Money Bills, IIS; 
guardian of State intercsta, 123 ; 
diaaolutioD of, 125. 

Senator, vacation of seat, 99. 

Senators, qualitication of, 99 ; nume- 
rical relation to nietobera of House. 
102; dUqualifloatico, III. 

Sergeant, On the Constitulion, 281. 

Service, Mr. (Premier of Victoria), 
31, 35, 36. 

Settlement Colonies, Btatns oF, 2. 

Shipping, ipecial powers of Colonial 
legiilatures, 10 ; Imperial and Com- 
mouwealtb Laws, 169 ; included in 
trade and commerce power, 198. 

Ships, operation of Com mou wealth 
I^ws on certain British, 1.14. 

Smith, Goldwin, 64 ; Canada awl ike 
Canadian Qiuuifiun, 366. 

Smith, Sir Montoeuo, 137, 

Sources of Colonial Laws, 1-18. 

South Amtralia, Bources of taws and 
institutions, IS ; flscal policy, 26 ; 
electoral law, 107 ; Money Bills in, 
120 ; dissolution of Legislative 
Council, 126 ; present conditions 
of appeal to Privy Council, 256; 
conQict of Courts and Legislature, 
277. 

Stomp Act (1765), 3, 

State, in United States, police power 
and power over inter-state com- 
merce, 200; may not tax inter- 
state commerce, 203; in United 
States, regulations of trade and 
commerce tn impairment of freedom, 
ibid. ; validity of regulations of 
inter-state commerce, 204; police 
power of, 204 ; in relation to loler- 
State Commission, 207 : preference 
or discrimination, which is anjost 
to, ibid.i ambiguity of, in the Con- 
etitution,282; may not discriminate 
against subjects resident lu other 
States, 293 et ttq. ; preference by or 
to, see Preference: Undue Prefer- 

Btate Courts, supremacy of Common- 
wealth CoDBtitntioD and laws in. 
80; judgments of, 152; alteniative 
appeals to Privy Council or High 




Court, 252 : appeal when acting in 
federal jurisdiction and in crimmal 
coses, 254, 274; no jurisdiction 
over claims against Common- 
wealth, 262: concurrent jurisdic- 
tion, 262, 2SS, 274; cannot issue 
mandamus to federal officer, 269, 
272, 274 : habeas corpus. 272 ; 
appeals from, 349. 

State Debts, Commonwealth may take 
over, 194. 

State Governor, >u Governor of a 
State. 

State Laws, "law of the State," ques- 
ciouof construction, 108; u/fni vira, 
136; impairing freedom of trade, 
148 ; recognition throughout the 
Commonwealth, 152,154; judicial 
notice, 154 ; relation to Common- 
wealth Law, 172 ; saving of, 308. 

State, Ministers for. not disqualified 
for Parliament, 112. 

State Parliament, power over copy- 
right, 147 ; powers of, 290. 

State Parliaments, memhera of Com- 
monwealth Parliament disqualified, 
113; territorial limitations, 291; 
powers nnder Imperial Acts, ibiiJ. ; 
power of taxation, 299 ; compared 
with State and Provincial Legisla- 
tures in United States and Canada, 

States, New, 310. 

States, political conditions of, 63 ; in 
the (Jommonwealth Act, 63, 68 ; 
origin of powers of, 68 ; Crown in, 
74 ; supremacy of Commonwealth 
Constitution in, 79 ; may not main- 
tain military forces, 141 ; may not 
coiu money, 149 ; separate law dis- 
tricts, 1S5; legislation by Common- 
wealth Parliament on reference by, 
or at request or concurrence of, 
158, 284; acquisition of properly 
of, 150 ; financial assistance to, 
193; Snaiicial responsibilitiea in 
connection with railways, 207 ; rail- 
way disputes of, 207, 208 ; federal 
jurisdiction over, 259 ; matters 
between, 262 et tejj.; when suable, 
262efW9.; and State Qovernmeuts, 
283 ; initromenU of Cunstitution. 
ibid.; delegation of powers to, 284 ; 
duty to provide tor custody of 
offenders against Commonwealth 
Laws, 285 ; relation to Crown : 
relations with Imperial Govero- 
ment, 287 : powers of taxation, 297 ; 
police power, 300 ; territory of, 311) 
el aeq.; division of, 314; separate 
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oonientB required for certain alta»- 
tions of Commonwealth Coastitn* 
tioD, 320 ; &ee eXta the wveral 
States. 

States ConatitutioDS, preserved, 235 i 
what are, 286 ; not part, of the 
Commonwealth ConBtitDtioa, liiii.; 
alterable by States. 287. 

States Courts, appeals to High Court, 
246. 

StaMa Parliaments, function in rela- 
tion to Federal Government, 97. 

States Pnwers, preserved, 235. 

StatiatioB, 142. 

SlOTy, J., Cim,Tnetaana on iht Con- 
laUvlUm qf thf United Statu, 153, 
173, 232, 271, 279, 281, 282, .117. 

Studio: iu InlemtUionai Lata, 261. 

Suffrage, Kt Senate : House of Repre- 
sentatives ; one elector one vote. 
106; adult, 108; in the States. •« 
the several States. 

Switzerland, mode of altering Con- 
stitution compared with Common- 
wealth, 316. 

Sydney, National Anstratasian Con- 
vention at, 41, 17. 

Tacking, 121. 
Taney, 0, J., 301. 

TaziC, early difficulties and proposal!, 
20, 25-2T ; history to 1873, 20-26. 



Wales), soarces of laws and in- 
atitutions, 113; electoral law, 107; 
present conditions of appeal to 
Privy Council, 257- 

Taiation, ISl-187 ; power over, 181 ; 
of Inter. state commerce, 202; dls- 
tiusa isbedf rom cbarges for services, 
ibid. : powers of States, 297. 

Tea Duty (1770), 3. 

Telegraphs, 142. 

Telephones, 142. 

Terntorial Limitationa, of Colonial 
Laws, 7 1 on legislative power, 291 ; 
on taxinij power. 297. 

Territories, roeauiuK of, 311, 312; 
government of, 312: may return 
members to Parliament, iUii. 

Territory, Limits of. Colonial Bounda- 
ries Act, ; when Colonies may 
alter, 7. 

Territory of the Commog wealth, 
meaning of, 71 ; seat of Oovem- 

Territoq) oFsUtes. 310. 

Thayer, Professor J. B., The Orij/in 
and Scopt of the Amtriam Dortrim 
o/CotuHlulionatVaw, 84: Evidtntt 



at Ih' Commrm Law, IM : Oaamm i 
ContlitiUiiMal Law, 281, 301. 

Thompson, Sir John, J6g. 

Todd, Parliamentary GoorrnKunt nl 
tht British Co!o«ie,\ 95. 97. 131. 
222, 223. 239, 253, 260, 278. 

Trade, ia6-209. 

Trade and Commerce, 197 : frBedom 
of, in relation to patent and un{iy- 
right UwB of State, 147 ; interwl 
oamnierce not within CommoD- 
wealth power, 108 ; preferenca by 
or to .States, 191) i concurreni cr 
exclusive power, 199, 20S : Cotisli- 
tuUon and power of lDter.SWe 
Commission, 205. 

Trade and Commoroo in Comtnoa- 
wealth, relation to police power of 
State, 304. 

Trade and Commerce in Uailed 
States, power of congress, 199 ; 
power of State, iiivt. ; relation le 
police power, 3O3-305. 

Trade and Commerce, Foreign and 
Inter-SUte, nature of. 197 : whsl 
included ot not in, 198. 

Trade and Commerce, "Freedom of." 
vagueness of, 201. 

Trade and Cammerce, Freedion <■( 
Inter -State, suggested meanings, 
202 ; restraint on CommotlweatUl 
Parliament aod on SUtes, Aid.; 
impaired by taxation, ibid. ', im- 
paired by restrictions not in utiii* 
oE a tax, 203. 

Trade Marks. 147. 

Treaties, federal jurisdiction over, 
269, 261 : legal or political roattcn, 
261. 

Tnrnar, Sir (i. (Victoria), 44, 229. 

Ultra Vires, limitation of powers of 
Colonial legislatures, 9; SUrtaa 
Laws, 136; what statutes are, 16S; 
proposal for testiog, 236. 

" Uncoustitutioual," meanii^g of, 79; 
grounds on which Statute* ara, 
165. 

Dndue or Unreasonable, sn Prefer- 
ence, Undue Preference. 

Undue Preference, 185 : on ratlwkjra, 
206 ; powera of Intar-State dta- 
misaioa, 207. 

Uniform duties of Customs, 195. 

Uniformity, of taiatioo, 184; o(«aio- 
mercial regnlation, £00 ; of Customs, 
offeut of, 202 ; of electoral iioaliGoa- 
tion. 330 ; of laws, 327. 

United States, origin of, < 
with Comroonwotllb, 67 : 
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u of poweri in, S5 : 
power ID, 199 ; Courta 
to legislative power, auu, '£io ; 
police power' in, 200, 301, 303; 
freedom of inter-gtute trada und 
03 ; Inter-^t«te Com- 
; veBtiug of executive 
— ___ , proposed checks on 
[egislatlve power, 239; nature and 
lintttatioua of jiidicini power, 2oH, 
266 ; Conrta- martial iu, 218 ; .States 
Ki» delegates of fedErnl power, 2S4 ; 
territorial limititioiiB in States 
Wulatures, 291 ; protection of 
individaal liberties in, 294 1 power 
ol taxation by States, 298 ; "terri- 
, tones" in, 311; amendment of 
I Constitution, 316; model of Aua- 
I tralian federattim, 325 ; chanuiter 
1 of Constitution, 32Gcf«eg.; develop- 
ment of Constitution, 331. 
'■ Unjust to any -State," 207. 
" Until the Pnrliuoiant otiierwiae 
provides," 160, 1U3, 194. 

Vlilidity: see Inuonsistency : Invalid: 
Procedure : " Laws and Proposed 

BTice- Admiral, State fiovemor is, 289. 



Victoria (origiuilly part uf N.ti. 
Wotes), sources oF laws and luatito- 
tions, 15 : federal movemeat in, 'J2 ; 
Royal Cammisiion of 1870, 2Q ; 
fiscal policy, ilrid. j electoral law, 
107 { deodloolcB in, 124; responsible 
government in, 216 ; Exeoottve 
Council in, 225 ; present conditions 
of appeal to Privy Council, 257 ; 
Courts as gtinrdiaua of Constitution, 
277 ; Income Tax on absentees. 



Washington, Justice, 173. 

Weights and Measures, UU. 

WelUngtoti, DuLe of, 228. 

Wentwortli, 22,23. 

Weaberu Auatrolia, sources of laws 
aud institutions, IT ; relation to 
federal movement, 50, 51 ; electoral 
law, 107 ; financial provUions re- 
lating to, 194 ; present conditions 
uf HppeiU to Privy Council, 257. 

Winthrop, MUilayy Lam. 281. 

Women, as electors, 1 10 ; as niemlierB 
of Parliament, III. 



